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INTRODUCTORY OBSERVATIONS. 

Toll, tolnetum, theoloiiium, or tebnium, are all of the same 
import, and signify, in a general sense, a sum of money paid 
by the buyer for exporting or importing goods or merchan- 
dizes. Such is the definition of Toll in general, which is 
given by the learned author of the Institutes.^ In the Terms 
de la Ley, toll is said to be a payment used in cities, towns, 
markets, or fairs, for goods and cattle brought thither to be 
bought and sold ; and is always paid by the buyer and not by 
thie seller, unless there is some custom otherwise. It must be 
obvious that these definitions, and others of a like nature, 
which are to be found in the books, are too general for practi- 
cal purposes : the reader is, therefore, referred to the particu- 
lar definitions which are to be found at the commencement of 
each chapter allotted to the consideration of the different 
kinds of toll, and which are all taken from legal authorities. 

It is proposed to consider in the following pages, the various 
kinds of toll taken in towns, £urs, and markets, on rivers, 
canals, roads, &c., — the modes by which the right to them 
may be acquired, the consideration which is necessary to their 
legal existence, by and to whom they are payable, and exemp- 
tions from the payment of them. To this will be added, a 
chapter on the rating of tolls to the relief of the poor, and one 
on the remedies for the recovery of tolls, and on evidence in 
actioRS respecting them. 

^ 2 Inst. 58. 
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OF TOLL THOROUGH: 

AND HEREIN, OF ITS GENERAL NATURE AND INCIDENTS; OF TOLL THOROUGH 
FOR PASSING ALONG THE PUBLIC HIGHWAY; OF TOLL THOROUGH FOB 
PASSING ON THE SEA OR PUBLIC NAVIGABLE RIVERS; AND OF THE CON- 
SIDERATION NECESSARY TO SUPPORT IT. 



Section I. — Of the General Nature and Incidents of Toll 

Thorough, 

Toll thorough is said, by a legal writer of authority, to be 
a sum demanded for a passage through an highway ;^ and by 
another, a toll taken from men for passing through a vill in a 
high street :* and when highway and street are mentioned, it 
is to be understood that the definition and cases apply equally 
to a toll taken for passing along the sea or a public navigable 
river, or a public ferry or bridge.' It has been said, in one of 
the cases in the books,^ that when toll is claimed generally, it 
shall be intended a toll thorough. It must, I think, have al- 
ready struck the reader that it requires very satisfactory evi- 
dence to support a claim to a toll of this kind, being a pay- 
ment for passing along the highway, which is common and 

» Com. Dig. tit. Toll (C). « Vin. Abr. tit. Toll (A). 

* See Haspurt v. Wills, post. 1 Vent. 71. 1 Sid. 454. 1 Mod. 4r. 
Warren v. Prideaux, 1 Mod. 104. 2 liCv. 96. Mayor, ficc. of Nottingham v. 
Lambert, W illes. 111. 

* James v. Johnson, 1 Mod. 231. 



* Of Toll Thorough. 3 

open to all, — and we shall presently see that it cannot be 
claimed unless the party demanding it can shew that the pub- 
lic, whose common-law right to a free passage along the high- 
way he seeks to abridge, receive from him a good consideration 
for the imposition. It differs in this respect from the species 
of toll called Toll Traverse^ which forms the subject of the next 
chapter. In a case^ to which we shall probably have occa- 
sion to refer more than once in the course of our enquiries, the 
Court emphatically observed, that the inheritance of every 
man to pass along the king's highway was before all prescrip- 
tions. It will be a main object of this chapter to shew the 
consideration which is necessary to support a demand of this 
kind of toll ; and we shall find that in a number of cases in 
which a toll of this nature has been acquiesced in for a very 
long period, it has been found impossible to support it when 
tried by the test, *' What consideration does the claimant shew 
for his demand ?" 

The high street, it has been observed, is common to all the 
king's subjects ; and, therefore, a man cannot prescribe for a 
toll thorough for passing through a vill in the high street, 
because it is contrary to the common law and common right;* 
and from the same authority we learn that the king cannot 
have such a toll from his subjects for passing on the highway : 
*' neither can the king grant to a subject a right to take toll 
for passing through a highway, for it is an oppression of the 
people," says the same learned judge.^ How can a duty be 
imposed on all the subjects of England, asks the chief justice 
in another reported case,* only for enjoying that privilege 
which is their inherent birthright, and which every subject 
had a right to before ? And such a duty cannot be imposed 
without some beneficial consideration moving to the person of 

* Smith V. Shepherd, Moore, 574. Cro. Eliz. 710. This case has been 
said by the Court to be much better reported in Moore than in Cro. : See 
Willes,116. 

^ Per Thorpe, J. 22 Ass. 58. 2 Roll. Abr. tit. Toll (B). pi. 1. 
' 1 Leon. 232. 

* Mayor of Nottingham v. Lambert, Willes, 111. 

b2 



4 Of Toll Thorough. 

whom it is claimed} The reason of this is, that there must be 
a quid pro quo, some benefit redounding to the public whose 
right is sought to be abridged. If the subjects ever had a 
right of way without paying a toll, there is no quid pro quo. 
To create a toll, therefore, in such a case, would be to deprive 
the subjects of their rights.* 

Having made these preliminary remarks, we will now pro- 
ceed to apply them to the several cases which have been de- 
cided on this bmnch of the subject of our enquiry. We will 
first consider those which relate to " street tolls,'* that is, tolls 
which are claimed for passing over the common public high- 
way ; and then proceed to the consideration of tolls in the 
nature of toll thorough, for passing along the sea or public 
navigable rivers. 

Section II. — Of Toll Thorough for passing along the Com- 
mon and Public Highway. 

It seemed to have been the opinion of the judges in an 
early case,^ that if a prescription to take toll " for all beasts 
driven over a certain manor," be found by a jury (as in that 
case it was, on a special verdict) it should be presumed to 
have had a reasonable commencement and to be legal, al- 
though the true cause of its commencement cannot be shewn. 
But this opinion has, in a more recent case,^ been considered 
to be too general, and to have been formed without distin- 
guishing the nature of the case. For, although it may be 
sometimes true in the case of a private right, it is plainly 
otherwise in the case of a public right, to which all the king's 
subjects are by law entitled. For, if a reasonable commence- 
ment is to. be presumed, observed the Court,^ it must be that 

* Truman v. Walgham, 2 Wilson, 296. Hill v. Smith, (in Error), 
4 Taunt. 520. Per Best, J. Rickards v. Bennett, 1 B. & C. 223. Brett v. 
Beales, 10 B. & C. 508. I Moo. & Mai. 416. 

» Per BuUer, J., Pelham v. Pickersgill, 1 T. R. 660. 

* James v. Johnson, 1 Mod. 231 ; 2 Mod. 143. S. C. 

* Mayor of Nottingham v. Lambert, Willes, 111. 
« Willes, 116. 



Of Toll Thorough. 5 

it began by agreement^ and that such agreement, being so long 
ago, cannot now be proved ; which may be well enough in the 
case of a private right : but who could agree for all the sub- 
jects of England? They cannot consent to part with their 
rights, nor can they be deprived of them otherwise than by an 
act of parliament, in which the consent of every one is implied. 
This distinction we shall find constantly recognized and acted 
upon. In the same case, the Court remarked that it was said 
in some of the earlier cases that a prescription may be good 
for toll thorough ; but that, when looked at, those cases 
either stood on some particular reason which plainly distin- 
guished them from the common case; or it was only said 
obiter that such tolls may be supported by prescription without 
any consideration, and the reasons given for them are such as 
make such dicta of no weight or authority.^ 

In one of the earlier cases,^ an action was brought for non- 
payment of toll, which the plaintiff claimed by prescription. 
The prescription alleged was, a certain reasonable toll for every 
pack of Manchester wares bought within a certain manor 
to be paid by the buyer, with an exception in favour of the 
burgesses of Manchester. The name of the manor does not 
appear, nor is the character or right in which the plaintiff 
claimed the toll mentioned. For the defendant, it was con- 
tended that this was a bad prescription, amounting as it did 
to a claim to toll thorough for which no consideration was 
alleged. The Court were of opinion with the defendant that 
the prescription was bad, and could not be supported, ^* as 
there was no recompense for it;" and he had judgment. It 
was there said that a prescription that all the inhabitants of a 
manor should grind their com at a particular mill, was good ; 

» Willes, 115. 

' Warrington v. Mosely, Comb. 295. S. C. much better reported, 
4 Mod. 319. See James v. Johnson, 2 Mod. 143, where it is observed by 
the Court, " If the defendant had said that this was a toll for passing the 
public highway, he must shew some cause to entitle himself to the taking of 
it, as by doing something of public advantage." The ejrtent of the " cause" 
which he must shew, will be seen in the following pages. 
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as it imported a good consideration, viz. that the owner was 
obliged to keep the mill in repair, and if he did not he was 
liable to an action. 

So, also, in the case of Smith v. Shepherd,^ which has been 
already cited, in mentioning the observation of the Court that 
the right of the public to pass freely along the highway was 
anterior to all prescription. That was an action of trespass 
for seizing sheep at Melton Mowbray, in the king's highway. 
The defendant pleaded that Lord Berkeley was seized of the 
manor of M. M. and that he and all those whose estate he 
had, from time immemorial, had been used and accustomed to 
take toll, viz. twopence for every score of sheep brought or 
driven by any strangers by and over the vill of M. M., and 
on refusal to pay, to distrain one sheep for the amount due. 
The plea then stated facts in order to charge the plaintiff with 
a liability to the toll, and so justified the seizing the sheep as 
a distress for the amount claimed. To this, the plaintiff de- 
murred generally, contending that such a toll could not be 
claimed without alleging some consideration moving from the 
defendant. Popham, J. in giving judgment for the plaintiff, 
observed ^ that a man might prescribe for toll traverse and for 
toll thorough, but in order to support the latter he must shew 
some reasonable cause, — as, that he is to maintain a cause- 
way, or to repair a way, a bridge, or the like. 

The observations of the learned judge, noticed above, are to 
be understood to refer to the maintaining of the causeway, and 
the repairing of the way or bridge, in respect of the passing 
along or over which the toll is claimed ; for it has been de- 
cided that the consideration for this species of toll must be co- 
extensive with the right asserted ; and indeed, the report of 
this case of Smith v. Shepherd in Moor is expressly to that 
effect. It is not enough that the person setting up a claim to 
such a toll repairs some street or streets in the town in which 



* Cro. Eliz. 710. Moore 574. 

' See post. 16, where the dictum of Popham, J. is commented on by the 
Court. 
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he alleges it to be payable ;^ he must be bound to repair the 
particular way or street along which the article in respect of 
which the toll is claimed, passes. Neither is the reparation of 
a bridge a sufficient consideration for such a toll: this we 
shall find established in a variety of cases, to some of which 
we now invite attention. The subject has recently undergone 
very ample discussion, and the fullest consideration, in a case 
which is reported ; but before referring more particularly to 
that case, it may be not unprofitable to glance at a few of the 
earlier ones on the same subject. 

If, indeed, it appear that the tollable article is landed upon or 
passes over the private soil of another, the toll may be de- 
manded, notwithstanding the claimant has alleged a consi- 
deration for it, which would be insufficient to support a toll 
thorough ; but this is rather in the nature of a toll traverse 
than a toll thorough, although some consideration is attempted 
to be shewn by the claimant Colton v. Smith,^ was an action 
for a toll for landing goods on a wharf at Gainsborough. The 
declaration stated, that the plaintiff was lord of the manor of 
Gainsborough, and that he and all those, &c. had used to keep 
and repair a wharf within the manor, and that in consider- 
ation thereof, they had been used to receive toll for all goods 
landed tvithin the manor — not confining it to the wharf, 
which alone the declaration stated the plaintiff to have main- 
tained. The plaintiff having recovered, the defendant after- 
wards moved in arrest of judgment, on the ground that the 
prescription laid was too large for the consideration alleged ; 
but the court thought otherwise, Lord Mansfield, C.J. observ- 
ing, that every body that paid had a benefit, — if they went to 
the wharf, they had the benefit of it, and if they landed their 
goods elsewhere, *' within the manor," they landed them on the 

> Brett V. Beales, 1 Moo. & M. 416. 10 B. & C. 508. Truman v. Wal- 
gham, 2 Wils. 296. 

' Cowp. 47. See also Crispe v. Belwood, 3 Lev. 424, post, where 
the same question arose on the same prescription in the same manor : the 
judgment of the Court was in favour of the lord of the manor in that case 
also. 
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private property of the plaintiff. Originally, indeed , the lord was 
owner of all the lands in Uie manor, and therefore the pre- 
scription was good, according to many cases which will be 
referred to in the next chapter, which treats of Toll Tra- 
verse. 

Truman v. Walgham ^ was an action of trespass for stop- 
ping a waggon in the town of Gainsborough^ and seizing and 
detaining a portion of the harness of the horses drawing it. 
The defendant pleaded, that at the time of the supposed tres- 
pass, Sir N. G. H. was seised in fee of the manor of G. (the 
town of G., an ancient market-town and borough, being si- 
tuated within the manor) and that he and all those whose es- 
tate he had, had from time whereof the memory of man was 
not to the contrary, at their own proper costs and chaises re- 
paired, cleansed, and maintained, and had been used and 
accustomed, and ought to repair, cleanse, and maintain di- 
vers AND MANY STREETS belonging to the said town or bo^ 
rough of G. as often as was necessary ; and that by reason 
thereof they had, during all the time aforesaid, of right en- 
joyed, received and taken, as belonging to the said manor, a 
certain toll of and from every cart and waggon coming from 
and out of any other lordship or manor, and passing over any 
PART of the said manor ofG., at aU times of the year, (except 
at certain times mentioned in the plea) that is to say, for every 
cart or waggon of any person (except, &c.) one penny a wheel 
for every wheel of such cart or waggon, to be paid by the 
person driving such cart or waggon into the town of Gains- 
borough ; and that in de&ult of payment they had been ac- 
customed to distrain. Sec. The plea then alleged, that at the 
time of the trespass a waggon was driven by the plaintiff into 
the town of Gainsborough, — a demand of and refusal to pay 
the toll, — and justified the distress under the prescription pre- 
viously set forth in the plea. 

The plaintiff replied, denying the prescription, and on is- 
sue joined, the jury found in the affirmative, for the defend- 
ant. 

> 2 Wils. 296. 
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Afterwards, the plaintiff moved the court in arrest of judg* 
ment, on the ground that the prescription was bad in law^ 
being for a toll thorough, and not supported by any sufficient 
consideration ; it not being alleged that the lord of the manor 
repaired all the streets of the town, but only divers and many 
of them, and it not appearing that the plaintiff's waggon pass- 
ed over any of those which the lord did in fact repair. It 
was argued on the other hand, that it was a sufficient consi* 
deration for a toll thorough if there were a charge on the 
party claiming it, and a benefit redounding to the public ; and 
that the reparation by the lord of certain of the streets of the 
town was a benefit to the inhabitants, to all persons whose 
business called them to the town, and to all who passed 
through the town, although they might not pass along the 
particular streets repaired by him. The Court of King's 
Bench, however, held the plea bad, for the reasons assigned 
by the plaintiff, and arrested the judgment after much debate 
and taking time for consideration. Their judgment is so clear^ 
that (being short) I think it right to give it entire : *^ This is 
a prescription," said the Court, '^ for toll for passing through 
the king's highway, — the streets of Gainsborough, — which 
cannot be taken unless a good consideration be alleged : the 
reason is, because it is to deprive the subject of his common 
right and inheritance, to pass through the king's highway, 
which right of passage was before all prescriptions.^ Toll tra- 
verse, or for going through a man's private land, may be pr^ 
scribed for without any consideration, and payment time out 
of mind is sufficient and will support the prescription. In 
the case at bar, toll is demanded of the subject in the Jcing's 
highway for passing there ; the subject ought to have a benefit 
for paying it : the consideration here is, for repairing, cleansing, 
and maintaining divers and many streets in Gainsborough, — 
not repairing, &c. all the streets there. How, therefore^ can 
we say that the plaintiff's waggon was passing through any 
street repaired by the lord of this manor ? The waggon might 

* See Smith v. Shepherd, Moore, 574, ante 3. See post, 16. 
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be passing over some street not repaired by him when the dis. 
tress was taken, for anything that appears to the contrary, 
and we must take it that it was so. We cannot let the de- 
fendant have judgment upon this record. Courts are exceed- 
ing careful and jealous of these claims of right to levy money 
upon the subject ; these tolls began and were established by 
the power of great men. The defendant's plea is as bad as can 
be : the lord has artfully tried to make it doubtful whether this 
be a toll thorough or a toll traverse, for he has confounded 
them together. The consideration he claims it for is for mend- 
ing the highway, and he would have us believe it is for passing 
through his own manor or land." — The judgment was there- 
fore arrested. 

This case has been very recently recognised and supported 
by the Court of King's Bench/ and the principle which it 
establishes is certainly of the greatest importance. The benefit 
to the public, in other words the consideration for the toll, must 
be co-extensive with the right claimed. It is not, as was con- 
tended by the defendant in Truman v. Walgham, sufficient to 
support such a claim that the lord has some duty imposed on 
him ; the particular individual sought to be charged must par- 
take of the benefit arising from the obligation on the part of 
the person claiming the toll. 

We come now to a strong case* in illustration of the neces- 
sity for a particular consideration (a consideration moving to- 
wards the particular individual sought to be charged with the 
toll) in order to justify the taking of a toll thorough. It un- 
derwent several arguments, and was ultimately decided on a 
writ of error. It was an action of trespass for seizing and 
detaining the plaintiff's wheat at the city of Worcester. The 
plea justified the taking : alleging that W. was an ancient 
city or borough, and that the citizens or burgesses had imme- 
morially been a body corporate, until they were incorporated 
by charter of the 19 James I. under the name of .the mayor, 
&c. of W. \ and that the citizens or burgesses from time imme- 

» Brett V. Beales, 10 B. & C. 508. 

« Hill V. Smith (in Error), 4 Taunt. 520. 
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morial until the granting of that charter^ and the mayor, 8cc. 
ever since, had held a market within the city on Saturdays, 
for the buying and selling of wheat and grain there ; and that 
during all the time aforesaid they had at their own cost and 
charges repaired '^ the highways and pavements of the said 
com market, and other highways and streets in the said borough 
or city, for the more convenient bringing of grain into the said 
borough or city to be sold there :*' and that by reason of the 
premises, they had immemorially taken for their own use a 
certain reasonable toll (to be paid by the seller) viz. one pint 
of wheat for every three bushels of wheat (reckoning the same 
according to the quantity sold and delivered in the said city 
orborough), sold in the said market by sample, and afterwards 
brought into the said city or borough to be delivered to the 
buyer ; and that they had been accustomed to distrain for such 
toll on non-payment thereof. The plea then alleged that the 
plaintiff on a certain market-day sold to one T. H. thirty-one 
bags of wheat, as for three bushels in each, by sample, to be 
delivered within the said city or borough, which wheat (of 
which that seized by the defendant was parcel) was afterwards 
brought to be delivered to the said T. H. in the com market 
in the said city ; that the defendant demanded the toll, and 
on refusal distrained, and so justified the seizure, as the ser- 
vant of the mayor, &c. 

We shall have occasion to consider this case when we treat 
of market tolls, and of the validity or invalidity of particular 
customs, in a subsequent part ^ of this work, for which reason 
the plea has been stated at length. It has, however, an im- 
portant bearing on the subject we are now discussing, as the 
defendant attempted to support his claim as one of toll tho- 
rough, as well as under a right to a market toll, in considera- 
tion of the repairs done by the corporation, as stated in the 
plea. The defendant had a verdict, which the Court of King's 
Bench, on motion for a new trial, refused to disturb,* being of 
opinion that his plea was good, and that the evidence sup- 
ported it. The plaintiff then brought a writ of error, and re- 

* See post. Chap. IV. sect. III. * 10 East, 476. 
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moved the record into the Exchequer Chamber^ where^ after 
argument, the Court reversed the judgment of the Court be- 
low, — that is, they decided against the right claimed by the 
corporation. '* If the right/' says Lord Mansfield, C. J., in 
delivering the judgment of the Court/ ^' be claimed as a toll 
thorough, it cannot be supported, for it is not alleged that the 
plaintiff's com passed over any street repaired by the corpora- 
tion : there was, therefore, no pretence for calling it a toll 
thorough." 

This is undoubtedly a case of importance on the subject of 
the consideration necessary to support a toll thorough, not 
only from its having been decided by a Court of Error, but 
also by reason of the kind of repairs which the corporation 
did to the streets of the city, as alleged in the plea, and sup- 
ported by the evidence. And it fully justifies the remark of 
the Court in Truman v. Walgham,^ that the Courts are ex- 
ceedingly careful and jealous of these claims of right to levy 
tolls on the subject. 

On a slight examination, the case of Rickards v. Bennett' 
may seem to militate against some of those which have 
already been cited ; but there is, in truth, no discrepancy be- 
tween that case and any of the earlier authorities, with all of 
which it is, indeed, quite consistent. It was an action of 
trespass for seizing a cheese at Farringdon, in the county of 
Berks. The defendant justified the taking, and his plea al- 
leged that he was seized in fee of the manor of F., with the 
appurtenances, of which the town of F. was at the time of the 
trespass, and from time immemorial had been, part and parcel; 
that the town had been from time immemorial divided into 
two tithings or townships ; and that the defendant and all 
those whose estate he had of and in the manor, wilh the ap- 
purtenances, had immemorially repaired and been used, &c. 
to repair at his and their proper cost and chaise, a certain 
marketrhouse, a lock-up house, a pound, and two pair of 
stocks, within the town of Farringdon, one half of a bridge 
and the pound and stocks within the townships of Great and 

» 4 Taunt. 520. * Ante, p. 10. » 1 B. & C. 223. 
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Little Cozwell ; and to provide and keep in repair the stalls, 
&c. of the fairs and markets held within the town of Farring- 
don^ and a bushel measure for the use of all persons residing 
in or resorting to that town ; and that he and all those whose 
estate he had, &c, of and in the manor, with the appurtenances, 
had immemorially received and taken, &c. for every ton of 
hard cheese brought into the town of Farringdon, for sale, and 
there sold and delivered within the town, or bought elsewhere 
than in the town, but brought into it for the purpose of being 
delivered, and there delivered, a reasonable toll, that is to say, 
sixpence for every ton of cheese (and so in proportion for a 
greater or smaller quantity,) to be paid by the seller of the 
cheese after the arrival thereof within the town of Faningdon, 
and where the same was ready to be delivered, but before the 
actual delivery to the purchaser. The plea then allied a 
right to distrain upon non-payment of the toll, and so justified 
the taking, as lord of the manor, — stating the necessary facts 
to bring the plaintiff within the prescription set forth. 

The jury having found a verdict for the defendant, the 
plaintiff moved for judgment non obstante, on the ground that 
the plea did not allege a sufficient consideration for the toll, 
and likened the case to that of Truman v. Walgham. During 
the argument, Mr. Justice Bayley observed, that in that case 
the defendant was fettered by the words ** by reason whereof,'^ 
introduced after the statement that divers streets were re- 
paired by him ; and intimated that in this case the whole of 
the consideration might be struck out of the plea, and the 
claim left as a claim generally by the lord of the manor to the 
toll by prescription. The Court took the same distinction be- 
tween the cases, intimating, however, that the plea would 
have been insufficient if it had stated that the toll was taken 
by reason of the defendant's liability to the burthens men- 
tioned in it. Upon this distinction the defendant had judg- 
ment, the Court being of opinion that the toll was good as one 
of toll traverse, arising from the defendant's ownership of the 
soil: the particular reasons for this judgment will be given ^ 

> See Chap. II. 
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when we treat of that species of toll. '* It is not," Holroyd J. 
observes, " a claim for toll for the privilege of going along a 
highway, but a claim by prescription by a lord of the manor 
for a toll upon goods sold and brought into the manor for de- 
livery. It is not a claim for passing through the manor, but 
for bringing goods into the manor, and delivering them there." 

We now come to the most recent case* upon the subject 
under consideration. It underwent three trials, and was 
thrice moved in court. On the first and third trials, the ver- 
dict passed against the right to the toll claimed ; on the se- 
cond, the jury found in favour of the claim. The case con- 
tains a great many decisions on questions of evidence, &c., 
which will be noticed in the proper place. 

It was an action of indebitatus assumpsit for tolls, brought 
by the lessee of the corporation of Cambridge against a mer- 
chant residing in the town, to try the right of that corporation 
to a toll (amongst others) of 2d. on every cart or waggon en- 
tering or leaving the town, having any goods in it. The plain- 
tiff rested his claim on two grounds, — both as a toll traverse 
and a toll thorough : the first of these grounds will be consi- 
dered by and bye ; at present our business is with the second. 
In order to prove the right of the corporation to the demand, 
as a toll thorough, the plaintiff gave in evidence that the cor- 
poration had always, as far back as living memory extended, 
(and also by proof of some old records,) repaired certain bridges 
in the town (viz. the small bridges, the great, now the iron, 
bridge, and the wooden bridge ; that they had on more than one 
occasion completely rebuilt some of them ; and that they re- 
paired the quay near the great bridge, and one of the streets 
of the town. The toll had been» in fact, taken, as far as living 
witnesses could remember, for all carts and waggons entering 
or leaving the town, by whatever street they entered or left, 
and whether they passed over any bridge or not. The Chief 
Justice, in summing up, told the jury* that there were two 
sorts of toll recognized by law, — toll thorough and toll tra- 

» Brett V. Beales, 1 Moo. & M. 416. 10 B. & C. 508. 
M M. & M. 427. 
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verse, — ^and that the plaintiff would be entitled to a verdict on 
these pleadings, if he established his title to either. Where 
a party had the burden of repairing public highways, he 
might, though those were public ways at the time that the 
liability'to repair commenced, be entitled to take toll in consi- 
deration of those repairs : and that was toll thorough. The 
public, however, having an antecedent right to the use of the 
ways, he could only be so entitled by virtue of such considera^ 
tion, and for that purpose the plaintiff had attempted to prove 
that the corporation of Cambridge repaired the roads and 
streets there. He had only proved that they repaired a single 
road ; and having failed to prove that they repair all the roads 
and streets in Cambridge, where they claim the toll, the con* 
sideration failed, and they could not be entitled to toll thorough. 
His lordship having explained the nature of toll traverse, the 
jury found for the defendant, negativing the right of the plain- 
tiff to the toll altogether. 

A new trial was afterwards moved for,^ on the ground that 
the learned judge had misdirected the jury, inasmuch as, it 
was contended, the repairs proved to have been done by the 
corporation afforded a sufficient consideration to support the 
claim as a toll thorough. Mr. Justice Taunton, then at the 
bar, who moved the case, went at length into the several au- 
thorities upon the subject, and the Court took time to con- 
sider whether they should grant a rule to shew cause ; the Chief 
Justice observing thathis present opinion was, that toll thorough 
could not be claimed except in respect of the passage over the 
particular road or street repaired. In the following term, the 
Court delivered the following judgment: — (after stating the 
facts of the case) "At the trial of this case, 1 considered that 
the law was correctly laid down in Truman v. Walgham, and 
therefore I did not present the claim to the jury as one which 
could be supported as toll thorough, inasmuch as the corpo- 
ration of Cambridge claimed the toll over the whole town, 
although the repairs were done in some places only. I still 
continue of the same opinion ; and the decision in Truman v. 

» lOB.&C. 508. 
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Walgham is confirmed by Hill v. Smith.* That waaaclaim of 
toll by the corporation of Worcester: they repaired certain 
streets in the city, but not all ; and if repairing some of the 
streets had been a sufficient consideration, they would have 
established a right to the toll as toll thorough. But Mans- 
field, C. J. says, '' If claimed as toll thorough, it cannot be 
supported, for it is not alleged that the com passed over any 
street repaired by the corporation." In the present case, re- 
liance was placed on that which is reported in Cro. Eliz.^ to 
have been said by Popham J. in Smith v. Shepherd : '' One 
may have toll traverse by prescription, and so he may have 
toll thorough, but it ought to be for some reasonable cause, 
which must be shewn, viz. that he is to maintain a causeway, 
or to repair a way, a bridge, or the like :'' and it was observed 
that he does not state it to be necessary that the repair should 
be in the particular way in respect of which the toll is claimed. 
But the same case is reported in Moore, and by that report it 
appears to have been held that a man may have toll thorough 
in the king's highway if he is bound to repair the way or 
causeway, &c. It is also laid down in 2 Roll Abr.^ that the 
king cannot charge his subjects by an imposition, unless it be 
for the benefit of the subjects charged, and where they have a 
quid pro quo. Now, it cannot be for the benefit of a person 
passing along a street in Cambridge that the corporation are 
bound to repair some other street ; such repair cannot, there- 
fore, be a sufficient consideration to support a claim to toll 
thorough. For these reasons, we are of opinion that there was 
not any misdirection, and that a rule for a new trial should not 
be granted." 

This case, as it is the most recent, is probably one of the 
most important on the subject we are now considering. It is 
in strict conformity with the previous decisions, and the judg- 
ment of the Court is so clear, that no one can fail to under- 
stand it 

> In Error, 4 Taunt. 520. See S. C. 10 East, 476. 

* 710. See ante, 6. 

» 172. Tit. Prerogative, (E.) pi. 20. 
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There is one case^ of toll thorough^ existing by a grant 
which was explained by usage, that deserves to be noticed* 
as the point there raised and decided is one which may occur 
again in other places^ and the decision would be of service. 
It was an action of assumpsit for tolls, and it appeared in evi- 
dence that the plaintiffs were entitled by their grant to '^Thur- 
toll/' which was explained, by evidence of usage, to be a toll 
for all commercial goods passing in or out of the city on 
horses or in carts or waggons. The toll taken was \d. for 
every horse-load, and 2d, for every cart-load drawn by one 
horse, and 2d. more for each additional horse. The Court of 
King's Bench held, that no alteration of the nature or kind 
of carriage by which the goods were conveyed in or out of the 
city (as by taking them in stage-coaches instead of ordinary 
carts and waggons, usually so called) could vary or affect the 
right of toll in the plaintiffs for each horse drawing the coach, 
although the number of horses was estimated by the weight 
of pas$engerSf rather than of goods. The plaintiffs gave evi- 
dence of the receipt by them of the toll on carts and waggons, 
but it appeared that they had collected the toil for stage^ 
coaches only about fifteen years, although they had been esta- 
blished in the city for nearly fifty years. Lord Ellenborough, 
C.J. observed, that the custom was, in substance, to pay a 
toll on goods conveyed in carriages, in proportion to the num- 
ber of horses. Whatever the form or denomination of the 
carriage might be, was immaterial ; whether it were a cart, 
waggon, or coach; if it were applied to the purpose of draw- 
ing goods for sale, the custom attached to it. The reason 
why the toll had not been in fact collected from the owners of 
public coaches, was because till of late years it had not been 
the general custom of that part of the country to convey goods 
in such carriages ; and therefore the collection of the toll 
might not have been worth attending to. As to the dispro- 
portion arising from the application of the toll to such car- 
riages, where the number of horses was adapted more to the 
carriage of passengers than of goods, that was the act of the 

^ Mayor of Carlisle v. Wilson, 5 East, 2. 1 Smith, 297. 

c 
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defendant himself. The plaintiffs could not discriminate 
the proportion adapted to each, and might, therefore^ charge 
for the whole number of horses which were actually used for 
the draught of the carriage in which tollable goods were con* 
veyed ; for the toll was payable in respect of the goods and 
not of the carriage. Le Blanc, J. observed, that if the coach 
proceeded tvilh passengers onli/, without any commercial goods, 
no toll would be payable ; but if there were such goods in it, 
the toll was payable according to the number of horses by 
which the coach was drawn. The plaintiffs, therefore, had 
judgment. 

Section III. — Of Toll Thorough for passing along the Sea 

or Public Navigable Rivers. 

We have hitherto considered this toll with reference only 
to its being claimed for passage along the ordinary public 
roads and highways ; but the cases we have already cited 
apply equally to the sea, and to public navigable rivers and 
bridges. We are not here discussing Port-dues, Harbour- 
dues, or the like, which are claims arising from the property 
in the soil, or some particular easement of which the party 
paying has the advantage ; but merely the right of a person to 
demand a toll or duty for the passage of the public with ships, 
&c. along the high seas, or public navigable rivers. 

A navigable river is esteemed a highway.^ What consti- 
tutes a public navigable river has been very frequently the 
subject of dispute in courts of justice ; but it seems to be 
clearly established, that the mere circumstance of the flux 
and reflux of the tide (though strong prima facie evidence) 
is not conclusive of its being so, — for there are many places 
to which the tide flows which are not public navigable 
rivers.* The public have, prim& facie, a right to navigate 

> Com. Dig. tit. Chimin (A.l). 10 Mod. 382. See Wilkes v. Kirby, 
1 Lutw. 490. 2 Lutw. 1519. 

* Mayor of Lynn v. Turner, Cowp. 86, R. v, Mountague, 4 B. & C. 598. 
Miles V. Rose, 5 Taunt. 705. 
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their vessels on such a river ; but an individual may have an 
exclusive right to it' The strength of the prim^ facie evi- 
dence arising from the circumstance of the flowing and ebbing 
of the tide, depends on the situation and nature of the chan* 
nel. If it is a broad and deep channel, calculated for the pur- 
poses of commerce, it would be natural to conclude, that it is a 
public navigation ; but if it is a petty stream, navigable only 
at certain periods of the tide, and then only for a short time, 
and by small boats, it is difficult to suppose it has ever been a 
public navigable channel.^ And a stream which has once 
been a public navigation may, from neglect on the part of the 
public, and from an obstruction for a length of time, cease to 
be so, and the rights of the public may be presumed to have 
been lawfully determined. If the sea retreated, or the chan- 
nel silted up/so as to be no longer navigable, why should not 
the rights of the public cease? If they arose from natural 
causes, why should not natural causes also put an end to them ?* 
It is, indeed, reported in one case,^ that Holroyd, J. said, that 
a public right of this kind could only be extinguished by 
an act of parliament ; but his lordship, in a subsequent case,"^ 
observed, that he was bound to correct that opinion, as he waa 
satisfied, upon looking into the authorities, that it might be 
done by a writ ad quod damnum, or by natural means. A 
public navigable river is in the nature of a highway ; and if the 
water alters its course, the way alters also.^ 

A highway may be changed by act of God ; and therefore, 
if a river, which has been an ancient highway, by degrees 
change its course, and go over different ground from thafc 
whereon it used to run, the highway continues in the new 
channel as it previously was in the old.^ 

Of common right, it is said in a very early case,''^ the sub- 

* Miles V. Rose, 5 Taunt. 705. 

* Per Bayley, J., R. v. Mountague, 4 B. & C. 602. 
3 Vooght V. Winch, 2 B. & Aid. 670, 

* R. V. Mountague, 4 B. & C. 603. 

* Com. Dig. tit. Chimin (A. 1), citing Thorpe, J,, 22 Ass. 93. 
« 1 Hawk. P. C. c. 76. s. 4. 

' Wilkes V. Kirby, 1 Lutw. 490. 2 Lutw. 1519. 
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jects of the king have the liberty of using the ancient ports 
of the realm, and that they are as free to all as the king's 
highway ; and those who seek to restrain them of this free 
liberty ought to shew a meritorious consideration, a quid pro 
quo. That was an action of trespass for taking the plaintiff's 
goods^ at King's Lynn^ in the County of Norfolk. The de- 
fendant justified under a plea of a prescription for the owners 
of the port of King's Lynn to take a certain toll for merchan- 
dizes loaded there, to be exported from thence by foreigners 
not free of the borough ; and the plea alleged that this was 
*' towards the necessary reparation of the port ;" and a right to 
distrain upon refusal to pay. On demurrer, it was objected 
that this was not a good plea, because it was stated only that 
the toll was towards the reparation of the port, and not that 
the owners of the port, in fact, repaired, or were bound to 
repair the port, and in consideration of such obligation took 
the toll : it was also objected, that the consideration itself was 
insufficient in law, even if well pleaded. The case seems not 
to have been decided ; but the reporter says " le Court fort- 
ment encline pur le defendant," because he might have been in- 
dicted for not repairing the port. 

In Prideaux v. Wame,^ which was an action of replevin for 
a sail belonging to the plaintiff's ship ; the defendant avowed 
that he was seized of the manor of Padstow, and that, be* 
tween a place called Wadesbridge in the parish of Brecock, 
and Slipper Point, in the parish of Padstow, there was and 
time out of mind had been a quay for the lading and unlading 
of merchandize, and that the lords of the manor of Padstow 
had time out of mind repaired the quay^ and kept a bushel 
measure for the measuring of salt and other merchandize 
there ; and that by reason thereof, they had time out of mind 
had a bushel of salt of every ship bringing salt between 
Wadesbridge and Slipper Point to sell, as belonging to the 
said manor ; the avowry then stated a prescriptive right to 
distrain, and that the plaintiff's ship came laden with salt 

» 2 Lev. 96. Sir T. Raym. 233. Reported 1 Mod, 104, by the name of 
Warren v. Prideaux. 
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within the above limits, and so justified the seizure. The 
plaintiff, by his plea in bar (admitting that the defendant was 
lord of the manor, and that the quay had existed and had 
been repaired time out of mind) alleged that the river of Pad- 
stow was ten miles long, and the manor (within which the 
quay was) only half a mile long, and that his ship was 
brought to Nude, seven miles from the quay. To this the de- 
fendant demurred, and after argument the plaintiff bad judg- 
ment. In giving judgment. Hale, C. J. said if a man will 
prescribe for a toll upon the sea, he must allege a good 
consideration, because, by Magna Charta and other sta- 
tutes, every one hath a liberty to go and come upon the sea 
without impediment. If the defendant had said that he 
had a port, and was bound to maintain that port, that might 
have been a good prescription. But in this case there must 
be a special inducement and compensation to the subject, by 
reason of those statutes by which all merchants and others 
have liberty to come in and go out. In the report of this case 
in T. Raym. the Court said the defendant might as well pre- 
scribe to the confines of France. 

This case was distinguished ^ from that of Crispe v. Bel«* 
wood,* where the Court supported the claim of the lord of a 
manor to a toll for all goods landed within the manor ^ though 
not upon the wharf, which alone the lord repaired, as appeared 
by the plea ; observing that originally the lord was owner of 
all the soil in the manor, and that therefore the prescription 
was good in respect of the easement in landing goods on his 
soil, whereas in this case, the toll was in the nature of a toll 
for passing up the river, which is the king's highway. 

To the same effect is the case of Haspurt v. Wills,' which 
was a special action on the case on a custom of wharfage in 
the city of Norwich. The plaintiff in his declaration stated 
that he had and maintained a common wharf and a crane 
thereto attached, for the unloading of such goods as were 

* See the report in 2 Lev. 97. * 3 Lev. 424, ante, 7. 

* In Error, 1 Ventr. 71. 1 Mod. 47. S.C. reported by the name of 
Heshord v. Wills, 1 Sid. 454. 
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brought up the river in vessels to the city ; and the cus- 
tom alleged was, that every vessel passing through the river 
by the wharf paid a certain duty ; for which the action was 
brought. The Court held the custom bad and void as to all 
vessels which did not unlade " at the wharf or any other 
place within the city/' there being no benefit redounding to 
them from the maintenance of the wharf, they only passing 
by, bound for another place, and could therefore have no 
imposition on them ; but if they had received their freight at 
the wharf it might extend to them. 

According to the reason here given by the Court for their 
judgment, it should seem that vessels which unloaded at any 
place in the city, though not upon the wharf, would be entitled 
to pass without paying any toll, — '^ no benefit redounding to 
them from the maintenance of the wharf;" but the words " or 
any other place in the city" are in the book, and are there- 
fore given in this place. I should, however, conceive that no 
vessel would be liable to the duty which did not unload at the 
wharf itself, as several of the cases already cited prove. In- 
deed, the report of this case in Mod. is somewhat different 
from that in Ventr. upon this point, the C. J. there observing 
that ^' if they had unloaded at the quay, they should have paid 
the duty : nay, if they had unloaded at any other place within 
the city, there would have been some reason for it:" by no 
means saying that it would have been a good prescription, 
as the report in Ventr. seems, to imply. 

One of the last cases ^ which we shall have occasion to cite 
on this branch of our subject, was argued on a special verdict, 
and is therefore entitled to great consideration. In the margin 
of the report of the case it is said that, " a prescription to take 
toll for passing on an ancient navigable river through the 
plaintiff's manor, is bad in law :" but in order to see the ex- 
tent and reason of this doctrine, we must look into the case 
itself. The plaintiff in his declaration alleged, that Notting- 
ham was a town corporate by prescription, and incorporated 
by a charter of the 3rd and 4th William and Mary, and that 
* Mayor of Nottingham v. Lambert, Willes, 111. 
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the manor of N. was an ancient manor^ &c. It then stated that 
^ the river Trent in and throughout the manor is and time 
out of mind bath been an ancient and navigable river, and that 
the mayor and burgesses of N. and all their predecessors have 
time out of mind had, and received, and used and ought of 
right to have and receive, a certain duty or toll of every 
master or navigator of every boat, barge, or other vessel, laden 
with goods, wares, or merchandizes^ navigated on the said 
river Trent through the said manor, viz. 2d. for every ton of 
goods loaded and being upon any vessel so navigated as afore- 
said." The declaration then stated facts to bring the defend- 
ant within this prescription. The special verdict found all the 
facts precisely as alleged in the declaration, with the additional 
one " that there was not any consideration proved to the juiy 
at the trial, for the payment of the said duty or toll." 

On the argument, three points were made against the right 
of the plaintiffs to maintain the action, the second of which 
alone applies to the subject before us at present, which is thus 
stated in the report : ^^ That the prescription itself, as declared 
upon and found in the special verdict, is not a legal prescrip- 
tion, but void in law." It is unnecessary to insert the judg- 
ment of the Court at length ; it is, however, full of argument, 
and examines all the previous cases minutely, and will well 
repay the task of perusing it. The. result was, that in the 
language of the Court, '^ the prescription, as laid and found, 
was not a good and legal prescription." — How can a duty be 
imposed on all the subjects of the realm, the Court asked, for 
only enjoying that privilege which is their inherent birthright, 
and which every subject had a right to before ? The defend- 
ant, therefore, had judgment. 

In the case of the Mayor of Great Yarmouth v. Eaton,^ a 
question arose on the right of the corporation of Yarmouth, 
who were owners of the port there, to take a toll for all mer- 
chandizes exported from the port; and the point in the case 
was, whether the claim was in the nature of a Toll Thorough 
or not. The declaration consisted of several counts, but as 

» 3 Burr. 1402. 
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the question was decided upon demurrer to the first only, it is 
only necessary in this place to state the allegations contained 
in that one. It alleged that the borough of Great Yarmouth 
then was^ and from time whereof the memory of man was not 
to the contrary had been, an ancient borough; that the 
mayor, &c. of the borough on the 1st day of May, 1752, and 
long before and ever since, had and received, and had used 
and been accustomed to have and receive, and of right ought 
to have had and received, and still of right ought to have and 
receive, a certain duty or toll called measurage, of and from 
every merchant exporting born or grain in any ship or vessel 
from the port of Great Yarmouth to parts beyond the seas, — 
to wit two-pence for every last of corn or grain measured and 
exported as aforesaid : the declaration then stated that the 
defendant had exported in ships from the port of Great Yar- 
mouth, divers large quantities of corn and grain, by reason of 
which he became liable to pay, 8cc. 

To this the defendant demurred specially, assigning for 
cause of demurrer that the plaintiffs had not shewn or 
alleged in the first count of their declaration any benefit 
which the corporation perform or are bound to perform to the 
public, or any cause or consideration whatsoever, upon which 
their supposed prescription was founded. 

The sole question therefore was, whether the count alleged 
a Toll Thorough, upon which it was necessary for the plain- 
tiffs to state any consideration for the duty claimed ? The 
defendants' counsel likened the case to those which have been 
decided on questions of the Toll Thorough. They admitted 
that if it had appeared that the plaintiffs were owners of the 
port, that would have been sufficient, according to the case 
of Topsail V. Ferrers. ^ For the plaintiffs, it was answered 
that the port was granted to the plaintiffs and was made out 
of private property, and that the public had, therefore, a 
benefit to which they were not entitled at common law. They 
cited the Mayor of London v. Hunt, ^ and the Corporation of 
Exeter v. Trinlett. ^ The Court held the declaration sufficient, 

» Hob. 175. '3 Lev. 37. 3 Trin. 32 Geo. 2. 
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and Lord Mansfield^ C. .F. in delivering his opinion^ said, 
The plaintiffs set out that they have a right by prescription 
to the port-duties at Great Yarmouth, and the question is, 
whether they are obliged to set out a consideration ? The 
only cases like the present are port duties ; the rest are out 
of the question. The making a port is itself a considemtion : 
it is a self-evident convenience to the merchant : it speaks 
for itself. It may neirer require repair : therefore, I do not 
know that it is necessary to shew repair. The ownership 
of the soil is out of the case. The plaintiffs, therefore, had 
judgment. 

It only remains to be added, that it lies on the person 
seeking to charge the public with this species of toll, which 
is against common right, ^ and with respect to Which the 
courts are exceedingly careful and jealous,^ to prove to the 
satisfaction of the Court and Jury, a good consideration for it; 
and a consideration will not be implied, even from a prescrip- 
tive taking of the toll.^ This of course applies to a toll 
thorough for passing along a common public highway, the 
sea, a public navigable river, and other places over which 
the public have a right to pass freely at common law. 

» Ante, 3. 

« Truman v. Walgham, 2 Wils. 96. See ante, 10. 

' Mayor of Nottingham v. Lambert, Willes, 111. 



36 



ef)npUt tf)t C^trH; 



OF TOLL TRAVERSE. 

We have now to consider the species of toll called Toll. 
Traverse ; so called because it is a toll paid for ^^ traversing" 
or going over the land of another. ^ In one of the books^ it is 
defined to be a sum demanded for passing over the private 
soil of another:^ and again^ a duty which a man pays for 
passing over the soil of another in a way not a high street:^ 
but we shall see by and bye^ that it may^ under certain cir- 
cumstances, be payable for passing over the common public 
highway.^ It is also due in some cases for passage over the 
private ferry, bridge, &c. of another.* In one of the earlier 
cases in the books ^ it was said by the counsel in argument, 
that the terms Toll Thorough and Toll Traverse are used 
promiscuously ; and in Vin. Abr. ^ it was said that the Court 
in that case seemed to agree : but the case is one of ques- 
tionable authority, as appears from an observation of the 
Court in a subsequent one.^ I do not find any case of autho- 
rity in which the terms are used, or which says they may 
be used promiscuously, and in that last cited, the Court 

» Crispe V. Belwood, 3 Lev. 424. « Com. Dig. tit. Toll (D). 

» Vin. Abr. tit. Toll (A). 22 Ass. 58. 

• Pelham v. Pickersgill, 1 T. R. 660. Brett v. Beales, 10 B. &C. 508. 
See post. 

» 1 Sid. 454. 

• James v. Johnson, 1 Mod. 232 ; but see S. C. 2 Mod. 143. 
^ Tit. Toll (A). 

• Mayor of Nottingham v. Lambert, Willes, 115. 
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observed^ that the distinction between the two kinds of toll 
was obvious and founded in good sense* 

Unlike toll thorough, a corporation or an individual may 
prescribe for toll traverse, without alleging any consideration,^ 
and the prescription will be good ; or we should perhaps say 
that the ownership of the soil in the person prescribing for such 
a toll is in itself a sufficient consideration for it, and the law 
supposes a reservation of the toll to have been made by the 
proprietor of the soil at the time when he first allowed the 
public the privilege of passing over it^ This toll cannot be 
demanded, unless it has been used to be taken time out of 
mind;^ and the reservation of the toll must be contempo- 
raneous with the dedication of the way to the public.^ 

An act^ was framed and introduced by the late Lord Ten- 
terden, entitled ^' An act for shortening the time of prescription 
in certain cases," which has most materially altered the law 
upon this subject, and the evidence necessary to support a 
prescriptive claim to tolls and to various other rights ; but 
before referring particularly to the provisions of this statute, 
it may not be improper to enquire shortly into the nature and 
incidents of a prescription, as it existed before and at the time 
of the passing of that statute. 

** Prescription," ^* from time whereof the memory of man 
* runneth not to the contrary," and '' time out of mind," are 
all one in law -^ and this, says Lord Coke,^ is to be under* 
stood, not only of the memory of any one living, but also of 
proof by any record, writing, or otherwise, to the contrary. 
And it was necessary, previously to the recent act, to shew that 



' Willes, 116. 

^ Per Cur. Traman v. Walgham, 2 Wils. 296, ante, 9. 

^ Crispe v. Belwood, 3 Lev. 424. See Keilway, 152, pi. 54. 

^ Fitzh. tit. Toll, pi. 3. The meaning of, and the law applicable to 
'^ time out of mind,'' will be seen immediately, when we speak of Lord 
Tenterden's Act. 

* Pelham v. Pickersgill, I T. R. 660; post. 

• 2 & 3 Will. 4. c. 71, which came into operation on the 2d Nov. 1832. 
7 Com. Dig. tit. Prescription (E. 1). . • Co. Litt. 115 a. 
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the right prescribed for» existed in the time of the reign of 
Richard the Firsts which was done^ either by positive proof of 
its existence at that remote period^ or by the evidence of 
modern usage, from which its existence at that time was to be 
inferred. Where, therefore, there was proof of the commence^ 
ment of a thing since the reign of Richard the Firsts it could 
not be claimed by prescription : ^^ as if a vicarage were endow* 
ed de minutis decimis in the year 1300, and the parson ap- 
propriate were sued by the vicar for thern^ the parson could not 
prescribe against such demetnd ; for his prescription must b^in 
after the endowment, which was itself within the time of me- 
mory."^ There are two inseparable incidents to a prescription, 
— time, and usage; and it is said that every prescription ought 
to have long, continued, and peaceable enjoyment ; and there- 
fore if repeated usage cannot be proved, it fails.* As per- 
sons may prescribe to take toll of this kind, so a city, bo- 
rough, &c. may prescribe to be free of toll ;' but this belongs 
more properly to a subsequent portion of our work. 

Thus the law stood at the passing of Lord Tenterden's act ; ^ 
and claims of tolls, Sec. depending on prescription were fre- 
quently defeated by its being shewn that they had their com- 
mencement since the reign of Richard the First, notwith- 
standing an uninterrupted exercise and enjoyment of them 
for a very long period. That statute recites that the expres- 
sion *' time immemorial," or *' time whereof the memory of 
man runneth not to the contrary," is by the law of England, 
in many cases, considered to include and denote the whole 
period of time from the reign of King Richard the First, 
whereby the title to matters that have been long enjoyed, is 
sometimes defeated by shewing the commencement of such 
enjoyment, which is in many cases productive of inconveni- 
ence and injustice. It then enacts^ that no claim which may 

* Com. Dig. tit. Pf escription (E. 1 ) ; Roll. Abr. tit. Prescription, 269, 1. 50. 
' Co. Litt. 113 b. « Com. Dig. tit. Toll (G. 1). 

* 2 & 3 Will. 4. c. 71. 

* Ibid. sect. 1. As the provisions of this statute are not generally knowp, 
it has been deemed advisable to prjeserve the very words of the act itself. 
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be lawfully made at the common law by custom, prescrip- 
tion, or grant, to any right of common, or other profit or 
benefit to be taken or enjoyed from or upon any land of the 
king, his heirs or successors, or any land being parcel of the 
Duchy of Lancaster, or of the Duchy of Cornwall, or of any 
ecclesiastical or lay person, or body corporate (except such 
matters and things as are therein specially provided for, 
and except, tithes, rents, and services) shall, — where such 
right, profit or benefit shall have been actually taken and 
enjoyed by any person claiming right thereto, without inter- 
ruption, for the full period of 30 years, — be defeated or de- 
stroyed, by shewing only that such right, profit or benefit, was 
first taken or enjoyed at any time prior to such period of 
30 years ; but nevertheless such claim may be defeated in any 
other way by which the same is now liable to be defeated : and 
when such right, profit, or benefit shall have been so taken 
and enjoyed as aforesaid, for the full period of 60 years, the 
right thereto shall be deemed absolute and indefeasible, unless 
it shall appear that the same was taken and enjoyed by some 
consent or agreement, expressly made or given for that pur- 
pose by deed or writing. 

The statute then contains provisions respecting ancient 
lights, ways, water-courses, &c, which are not pertinent to 
our present enquiry; and then provides for the manner in 
which these periods of 30 and 60 years are to be calculated, 
by enacting^ that each of them shall be deemed and taken to 
be the period next before some suit or action, wherein the 
claim or matter to which such period may relate, shall have 
been or shall be brought into question. The same section 
likewise provides that no act or other matter shall be deemed 
to be an interruption within the meaning of the statute, unless 
it shall have been or shall be submitted to or acquiesced in 
for one year after the party interrupted shall have had or 
shall have notice thereof, and of the person making or autho- 
rising the same to be made. 

* Ibid. sect. 4. 
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In all actions on the case and other pleadings in which the 
claimant, at the time of the passing of the act^ might h^e 
alleged his right generally^ without averring its existence from 
time immemorial, he may still do so; and all the matters 
mentioned in the act, which may be applicable to the case, 
are admissible in evidence to sustain or rebut the allegation.^ 
In pleas to trespass, 8cc. it is sufficient to allege the enjoyment 
of the right for the periods mentioned in the act, which may be 
applicable to the case ; and if the other party intends ta rely 
on any proviso, exception, incapacity. See, he will not be 
allowed to give it in evidence under a general denial of the 
defendant's allegation, but he must reply such matter 
specially.^ 

The statute also enacts^ that, in the several cases men* 
tioned in and provided for by the act, no presumption shall be 
allowed or made in favour or support of any claim, upon 
proof of the exercise or enjoyment of the right or matter 
claimed, for any less period of time or number of years than 
for such period or number mentioned in the act, as may be 
applicable to the case and to the nature of the claim. And 
lastly, it provides,^ that the time, during which any person, 
otherwise capable of resisting any claim to any of the matters 
before mentioned, — shall have been or shall be an infant, 
idiot, non compos mentis, feme covert, or tenant for life, — or 
during which any action or suit shall have been pending, and 
which shall have been diligently prosecuted, until abated by the 
death of any party or parties thereto, — shall be excluded in 
the computation of the periods thereinbefore mentioned, except 
only in cases where the right or claim is thereby declared to 
be absolute and indefeasible. 

Having said thus much, we may add that modern usage 
alone, continued as far back as the memory of living wit^ 
iiesses extended, was always considered as evidence from 
which, in the absence of any proof to the contrary, juries were 
warranted in presuming and finding a prescriptive right; 

* Ibid. sect. 5. » Ibid. sect. 6. ^ Ibid. sect. 7. 
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^ As far as the memory of living witnesses goes/' — said Lord 
Tenterden, C. J., in directing the jary in the Cambridge toll 
cause^ — ^'taking it now from the evidence adduced on the 
part of the plaintiff, this toll has been paid ; and when we 
find that payment has been made for a very long period of years, 
or any other right exercised for a very long period of time, 
it behoves us to refer that payment or that right, whatever it 
may be, to a foundation on which it may lawfully stand, if 
we can do so ; — and if there be nothing to break in on it, or 
shew that it cannot have had its origin in the manner stated, to 
give support to it. Unless we do that, many rights, private 
as well as public, which depend on uss^e only, must be lost, 
because the precise origin of them (especially if we must go 
back to a most remote period of antiquity in order to obtain 
that precise origin) can in very few instances be shewn." So. 
in Truman v. Walgham,^ it is said by the Court in giving judg- 
ment, that toll traverse, or for going through a man's private 
land, may be prescribed for without any consideration ; and 
payment time out of mind is sufficient and will support the 
prescription. — It is now time that we should proceed to con- 
sider the cases which have been decided on this branch of our 
subject 

In Crispe v. Belwood,^ which was an action of trespass for 
taking some boards belonging to the plaintiff, the defendant, as 
theservantof the lord of the manor of G., pleaded in justification 
the same prescription that was stated in the declaration in the 
case of Colton v. Smith,^ and farther alleged a custom on the 
part of the lord of the manor to distrain if the toll were not paid ; 
in all other respects, the plea in this case was to the same effect 
es the declaration in that. The plaintiff here, (as the de- 
fendant there had done) contended that the toll was in the 
nature of a toll thorough, as the goods were landed ** within 
the manor,^ generally, and not upon the wharf, which alone 
the plea stated that the lord maintained. On the part of the 
defendant it was argued that this was not a case of toll 

» 2Wils.296. See ante 8. 

* 3 Lev. 424. » Cowp. 47. ante 7. 
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thorough^ but of toll traverse for passing over the defendant's 
land, which all the books agreed was good without any con- 
sideration or charge. And it might be intended that all the 
lands within the manor were the demesnes of tlie manor, for 
so they at first were, until the lord divided them among his 
tenants : and supposing even that those lands were not now 
parcel of the demesnes, but given to the tenants in fee, yet 
the prescription might have a reasonable commencement, riz., 
that when the lord divided those lands among his tenants, he 
reserved to himself the toll for landing goods in the manor. 
The Court took this view of the case, and gave judgment in 
favour of the defendant ; thus confirming the decision in Col* 
ton V, Smith. 

The plaintiff ^ declared that he was possessed of a toll tra^ 
verse for passage on the bridge at Ware, and that the defendant 
carried a certain quantity of barley over the bridge, the toll 
whereof amounted to 40^., which he refused to pay. To this, the 
defendant demurred generally, and on the argument made two 
points ; the first, that the action did not lie at all for a toll for 
passing a bridge without shewing a consideration for it, be- 
cause, prirn^ facie, such a toll was in the nature of a toll 
thorough, and the plaintiff should therefore have averred 
either that the bridge was his, or that he was accustomed to 
keep and maintain it. The other point went to the form of 
action. The question was adjourned, and I cannot find that 
any judgment was ever pronounced upon it. But it may be 
reasonably contended for the plaintiff that the declaration 
was good on general demurrer, as it might be well in- 
tended, by the plaintiff declaring on his possession of a toll 
traverse, that the bridge was his property, and that would be 
sufficient 

It has been frequently decided that the owner of a port may 
have a right to a toll on goods entering the port, by prescrip- 
tion ; and in one case ^ a dutyof 3^. a pound on all merchandize 

* Steinson v. Heath, 3 Lev. 400. 

* Roll. Abr. tit. Prescription, 265, 1. 30. 
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entering the port^ was supported by the Court. In another/ the 
plaintiffs declared on a custom that they and their predeces- 
sors had^ time out of mind, had and received of every master 
of a shipSd. a ton for every ton of cheese brought from any part 
of England east of London Bridge, in the name of weighage ; 
and that the defendant^ being the master of the ship, had 
brought a certain quantity of cheese to the port of Lon- 
don , the toll for which this action was brought to recover. 
The plaintiffs had a verdict, and the defendant brought a writ 
of error, on the alleged insufficiency of the declaration in not 
setting forth a consideration for the claim. But the Court 
was of opinion that the declaration was sufficient: the de- 
fendant, they said, had the liberty of bringing his goods into 
a port, which was a place of safety^ and therefore implied a 
consideration in itself. The plaintiffs therefore had judg- 
ment. 

Let us now inquire in what cases a toll may be supported for 
passing along what is at present a pubUc highway, without 
shewing any present consideration ; for cases may occur in 
which the courts will presume an original consideration even 
for such a toll. We have already seen ^ that in order to sup- 
port a prescriptive claim to a toll, on the part of a lord of 
the manor, on all goods landed within the manor, even though 
not landed on the lord's wharf, which alone he was under the 
obligation of maintaining, the Court felt themselves justified 
in presuming, that all the lands within the manor were anciently 
the demesnes of the manor (though since divided amongst his 
tenants) and that the lord reserved to himself the right to take 
the toll for landing goods within any part of the manor, when 
he divided the lands amongst his tenants. This subject has 
been much considered in some modern cases, and the view 
taken by the Courts in those just referred to, has been con- 
firmed. The most important of these is Pelham v. Pickers^ 



" Mayor of London v. Hunt, (in Error,) 3 Lev. 37. 
• Colton V. Smith, Cowp. 47. ante 10. Crispe r. Belwood, 3LeT. 424. 
ante 31. 

D 
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gill ^, which was twice argued on a special verdict, and re- 
ceived the fullest consideration. It was an action of assumpsit 
for toll, with a plea of the general issue, and the special ver- 
dict found the following facts : — 

That the manor of Bure (mentioned in the declaration) in 
the countv of York, was a manor of the ancient demesne of 
the crown of England, as appeared by Doomsday Book, and 
that King William the First was seized of the manor and of 
the ground and soil thereof, (of which the borough of Borough- 
bridge, mentioned in the declaration, was parcel) in his de- 
mesne as of fee, in right of the crown of England. That the 
manor and the ground and soil thereof were and continued to be 
the inheritance and parcel of the possessions of the crown of 
England, and of the Duchy of Lancaster respectively, from 
the reign of William the First till the time of the alienation 
of the manor from the duchy in the reign of Charles the First. 
That all the kings and queens of England respectively for the 
time being, from time immemorial, had, in respect of such 
manor, by their bailiffs and farmers, had, taken, and received, 
and had been used and accustomed to have, take, and receive, 
at the bridge of the borough (otherwise called Boroughbridge) 
within the manor, a certain reasonable toll, that is to say, a 
toll of 4d. for every waine or waggon loaden, coming, going, 
or passing that way over the manor, for and in consideration 
of such liberty of passage with such waine or waggon loaden 
over the manor. That the office of receiving the toll in the 
manor, by the respective bailiffs and farmers of the kings and 
queens of England for the time being, long before and at the 
time of the making of the grant and demise thereinafter men- 
tioned, had been and was called and known by the name of 
the bailiwick of the borough of Boroughbridge in the county 
of York ; and that the said bailiwick and the tolls, long before 
the making of the grant thereinafter mentioned, had been an- 
nexed to and then were parcel of the ancient possessions of 
the Duchy of Lancaster. — ^The special verdict then stated a 
grant by William the Third, in the year 1697, of the bailiwick 

> 1 T. R. 660. 
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and tolls to Sir Robert Howard^ and after deducing title to 
them in the plaintiff^ proceeded thus : — That by virtue of the 
premises, the plaintiff became and was and still is possessed 
of the bailiwick of the said borough of Boroughbridge, and of 
the said tolls there^ and all and singular the rights, members^ 
and appurtenances thereunto belonging ; and he being bo pos- 
sessed thereof, the defendant on a certain day came, went, and 
passed with three waggons loaded over the manor, by and at 
the bridge of the borough, otherwise Boroughbridge. That from 
time immemorial there had been and then was, a common pub- 
lic king's highway, through and over the manor, and over and 
along the said bridge of Boroughbridge within the manor, where 
the defendant came and passed with his waggons loaden as 
aforesaid, (and for which passage, the tolls were claimed to be 
due to the plaintiff,) used for all the king's subjects to go, 
return, pass and repass on foot, and on horseback, with their 
cattle, carts, and carriages, eveiy year at all times of the 
year ; and that from time immemorial, the inhabitants of the 
Nortl^ and West Ridings of the county of York had been used 
and accustomed to repair, maintain, and amend, and still do 
repair, maintain, and amend the said bridge of Borough- 
bridge, when and as often as might be necessary, in certain 
proportions. That King Charles the First severed the tolls 
from the manor, and reserved the tolls, and alienated the 
manor of Bure to several citizens of London, whose represen- 
tatives are still possessed thereof. 

It is not necessary to give at length the arguments on either 
side, or the judgment of the learned persons who decided the 
case ; but we may state briefly that it was contended on the 
part of the plaintiff that, the highway and the toll being coeval, 
the granting to the public the use of the former by the then 
owner of the soil, was the consideration for the latter, — which 
was certainly as good a consideration as the repair of a high- 
way. For the defendant, it was argued that the finding of 
the jury that there had been immemorially a common public 
king's highway through and over the manor and over and 
along the bridge, and that the bridge had immemorially been 

d2 
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repaired by the inhabitants of two of the Ridings of the 
county, expressly negatived the existence of a toll traverse, 
and left the plaintifi's claim, therefore, as one of toll thorough, 
which he could not sustain for want of a consideration, which 
was negatived by the case. 

In delivering his judgment, Ashurst J. said (amongst other 
things) that it had been properly admitted that toll thorough 
could not be supported without shewing a consideration, but 
that toll traverse might ; and the reason was, that the very 
circumstance of passing over the soil of another person, where 
the public had before no right to pass, imported a considera- 
tion. The reason of the distinction, in all probability, arose 
from the difficulty, in most cases, of shewing that the toll and 
the ownership of the soil were coeval ; for there were very few 
cases in which it could possibly be shewn that the soil over 
which an ancient road passed, was the soil of a private person. 
But in the present case it was so shewn, and that distin- 
guished it from all the former determinations. The toll must 
now be presumed to be coeval with the right of passage. The 
Crown had a right to say to the public, that they should not 
use the ground for the purposes of a highway without paying 
a toll for it. 

Buller J. observed, that by the verdict the possession of the 
soil and the toll were found to be coeval ; the subjects, there- 
fore, never had a right of passage without paying the toll. — 
The learned Judge subsequently made some observations on a 
passage which is quoted in all the books on this subject. The 
22 Ass. pi. 58,^ said his lordship, had been relied on by the 
defendants ; but in that case nothing was said with respect to 
the soil, and it was clear that the Court went on the idea that 
the party claiming the toll had no interest in the soil, and 
that there was a general right of passage before the toll was 
claimed: for the complaint was, that the toll was ** outra- 
geous," and it was only claimed as a toll thorough. Thorpe J. 
there said that Toll Thorough was an oppression of the people, 
and that it was against common right, but Toll Traverse was 

' Ante, 3. 
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where a man passed over the soil of another in a way not 
being a high street. From that case^ it was manifest that 
Thorpe was speaking of a highway of which the public had 
possession before the toll was granted ; if so^ the Crown could 
not charge the public with the burthen. The note in Fitzh. * 
shewed tliat that might be the meaning of the old Cases^ but 
that was not the present case, for originally the public had 
not the right of way ; and if there were a contract between the 
Crown and the public that the latter should have the use of 
the road on paying the toll, the reservation was a sufficient 
consideration. — ^The rest of the Court concurred in this view 
of the case, and the plaintiff had judgment. 

This case and the recent one of the Cambridge Tolls ^ will 
enable any one very easily to ascertain whether any particular 
toll for passing over a highway, in which he may be interested, 
can be supported without proof of a present consideration 
moving towards the public. It is certainly very difficult in 
the case of a public highway, repaired and maintained by the 
public, to shew that, anciently, the soil was in the hands of the 
Crown or a private individual, and that when the Crown or 
the individual dedicated the way to the public, they reserved 
a toll for passing over it. In the case just considered, it was 
done very satisfactorily, but there are very few cases in which 
it can be now proved. In the Cambridge case, the corporation 
attempted it (as we shall presently see) but failed. 

We come now to the case of Rickards v. Bennett.* The 
pleadings in this cause were stated, and the question in a great 
measure discussed, in considering Toil Thorough.* We there, 
however, observed that the particular reasons for deciding 
that the claim in that case was one of Toll Traverse, and not 
of Toll Thorough, would be shewn in this chapter ; and we 
proceed to give them as briefly as, consistently with clearness, 
we can. It will be recollected that the particular point there 
decided was, that where the lord of a manor in a plea in tres- 

' F. N.B. 5l8fl. 

» Brett V. Beales, 1 M. & M. 416. 10 B. & C. 508. 

» 1 B. & C. 223. * Ante, 12. 
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pass set out various burthens borne by him in the parish in 
which the trespass was committed, and then prescribed (not 
" by reason" of those burthens, but) generally, as lord of the 
manor, for a toll on all goods brought into and delivered in a 
town within the manor, (and which town had immemorially 
been parcel of the manor) the Court held that after verdict 
the claim was good as one of toll traverse, although the bur- 
thens set forth in the plea would not have constituted a suflB- 
cient consideration for a toll thorough. In delivering his judg- 
ment, the Lord Chief Justice observed. The plea in this case 
alleges, not only that the manor has existed from time imme- 
morial, but also that the town of Farringdon has from time 
immemorial been part of the manor. It is, therefore, to be 
presumed, 'that before the time of legal memory the site of the 
town belonged to the lord. It is also alleged that the toll has 
been paid immemorially : we may, therefore, fairly infer that 
the toll was originally granted to the lord in consideration of 
his consenting that the soil of the manor should be laid out in 
the streets of the town. The cases of Crispe v. Belwood,^ 
Colton V. Smith,* and Pelham v. Pickersgill,' prove that if 
such a consideration can be presumed, it is sufficient to sup- 
port the claim made in this case. 

Bayley J. in the course of his judgment said, that if a legal 
commencement of the toll could be presumed, that was suffi- 
cient, — a verdict having been found for the defendants. The 
toll might fairly be presumed to have been granted at a time 
when the lord of the manor was also owner of the soil, in re- 
turn for a dedication of a part of that soil to the public. The 
deftndant, therefore, had judgment. 

The case of Brett v. Beales * (the Cambridge toll cause) 
was cited in the former chapter^ for decision on the subject of 
Toll Thorough : it is no less important on the subject which 
we are now considering. It was there mentioned that the 
plaintiff rested his claim upon the double ground of a toll tho* 

* 3 Lev. 424, ante, 31. ' Cowp. 47, ante, 10. 
M T. R. 660, ante, 34. 

* 1 M. & M. 416. 10 B. & C. 508. * Ante, 14. 
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rough and a idl traverse ; the former ground we have consi- 
dered; and we now come to the latter. The object of the 
plaintiff was to shew that the king, before the time of legal 
memory^ was owner of the town of Cambridge — that the tolls 
in dispute were in existence at that early period^ and were 
taken and accounted for by the king's bailiffs, — and that the 
king^ subsequent to the commencement of legal memory, had 
granted the town with all its appurtenances (including the 
tolls then payable to the Crown) to the corporation, who, it was 
said, had enjoyed them ever since. For the purpose of prov- 
ing the first two of these propositions — viz., that the town be- 
fore the time of legal memory was in the hands of the Crown, 
and that the tolls were then taken there, — ^the plaintiff gave 
in evidence an extract from Doomsday Book. By that it very 
clearly appeared that the first of these was correct, — that the 
town of Cambridge, at and before the compilation of that book, 
belonged to the Crown. As to the second, there was in Dooms- 
day Book an enumeration of the different wards in the town, 
with the number and value of the houses in each. The fol- 
lowing is an instance of ^ the first ward: ''The Borough of 
Cambridge was rated as one hundred in the time of King Ed- 
ward. In the borough, there were and are ten wards. In the 
first ward there are fifty-four houses : of these, two are waste 
(empty). In this ward. Earl Alan hath five burgesses, ren- 
dering nothing. Earl Morton holds of the lands of Judickel 
three houses ; and there are three burgesses, who in the time 
of King Edward paid five shillings and eight-pence-half- 
penny, now they render nothing," — and so on. In enumera- 
ting the second ward, itwas said that two were waste, thirteen 
paid nothing, the remaining three " reddunt omnes consuetudi- 
nes.*' The fourth and fifth wards are thus spoken of : ** In 
quarta custodia, tempore regis Edvardi, fuerunt xlv masuree 
(mansions); ex his, xxiv sunt wastsB ; residua reddunt oms 
consuetud.*' '' In quinta custodia, T. R. E., fuer. l masuree : 
una ex his fuit wasta ; aUa oms reddunt consuetudines." After 
enumerating the ten wards in this manner, there was what 
seemed to be a kind of summing-up of the value of them, 
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thus : '^ De consuettidinibus hujtis villa, septem libra per annum ; 
de landgable^ septem libra> et 2 orse, et2 denarii.'' The plain- 
tiff also gave in evidence a number of extracts and documents 
from the muniments of the corporation relative to the tolls be- 
longing to them ; and a considerable body of proof of the re- 
ceipt of the toll in dispute^ by the testimony of living wit- 
nesses. 

For the plaintiff^ it was contended^ that the consuetudines in 
these extracts from Doomsday meant toll; and as he had 
given proof of the receipt in modem times of the toll for which 
the action was brought^ he contended that it was for the jury 
to presume that the toll mentioned (under the name of con- 
suetudines) in Doomsday was the toll in dispute. The de- 
fendant contended that they meant nothing more than a rent 
or payment made in respect of the houses^ inasmuch as it was 
manifest that they were out of the '^ masurse"' mentioned in 
conjunction with them. 

The plaintiff's third proposition^ that the town and the tolls 
in question passed by grant from the crown to the corpora- 
tion^ (whose lessee the plaintiff was) he attempted to establish 
in the first place, by producing some extracts from the Pipe 
Rolls of the 31st. Hen. II. and of the 1st of John. The first of 
these was as follows ; " The Burgesses of Cambridge render 
accompt for 300 marks, and 1 mark of gold, and that they may 
have their town to farm, and that the sheriff henceforth shall 
not interpose : In the Treasury 40 marks, and they owe 260 
marks, and 1 mark of gold." The other ran thus : ** New 
offerings made before the king in the parts beyond sea, and 
sent to Geoffrey Fitz Peter. The Burgesses of Cambridge 
260 marks, to have their town to farm, and for such liberties 
as the free and demesne boroughs of the king have^ which 
have liberties." They also gave in evidence a charter of the 
8th of John, in these words : '* John, by the Grace, &c. to Sec. 
Know ye, that we have granted and by this our charter con- 
firmed to our Burgesses of Cambridge, the Town of Cambridge 
with all its appurtenances, to have and to hold for ever of us 
and our heirs to them and their heirs: rendering therefore 
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yearly at our Exchequer the ancient farm, viz. 40 pounds 
white [silver] and 20 pounds increase for every service, by 
their bonds, at two Exchequers in the year. Wherefore, we 
will and finally enjoin, that the aforesaid burgesses and their 
heirs shall have and hold the aforementioned town with all its 
appurtenances well and peaceably, freely, quietly, entirely, 
fully and honourably, in meadows and feedings, miUs, waters, 
and pools, with all their liberties and free customs. We also 
grant to them, that they make to themselves a prepositor, 
whom and when they will. In witness," &c. 

The Chief Justice, in summing up this evidence to the jury, 
told them that there being no evidence of any sufficient con- 
sideration to entitle the plaintiff to claim the toll as one of 
toll thorough, they should put that part of the case out of their 
consideration. The only remaining question was, whether the 
corporation was entitled to claim it as a toll traverse. His lord- 
ship, as to this point, told them, that that species of toll arose 
when the owner of the soil dedicated it to the use of the public, 
but at the time of the dedication reserved to himself a toll from 
those who passed over it. That reservation must be made at 
the time ; and in the case before them it must have been made 
(if at all) before the time of William the Conqueror, as it ap- 
peared that the town of Cambridge was then in existence, 
and that there were highways there of some standing. At 
that time, the town belonged to the king, and if he or his pre- 
decessor, at the time when the highways were first made there, 
reserved to themselves a toll for passing over them, they would 
at that time be entitled to a toll traverse. Of that, the jury 
would judge from the expressions in Doomsday-Book, and 
from the evidence of later usage, to which they might pre- 
sume a rightful beginning, if any such could by law be devised. 
If, at that time, the king were entitled, not only to the soil of 
the town (of which there was a doubt), but also to toll tra- 
verse within it, he (the learned judge) was of opinion, that 
that right to toll would pass to the burgesses by the grant 
of the tenon with its appurtenances, by the charter of King 
John, without any more express words relating to it. 
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The jury found for the defendant, negativing the right of the 
corporation to the toll. In the ensuing term^ the plaintiff moved 
for a new trial, on the ground of a supposed misdirection to 
the jury (which has been already noticed in the foregoing 
chapter) but not on any ground connected with this part of 
our subject. The Court refused to disturb the verdict.^ 

> See 10 B. & C. 508. 
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OF FAIR AND MARKET TOLLS. 



INTRODUCTORY OBSERVATIONS. 

We class the cases relating to Fairs with those relating to 
Markets^ because it will be found, that in general, the law 
which applies to the former applies equally to the latter, and 
vice vers^.^ The questions and the authorities on this branch 
of our subject are more numerous than those which relate to 
Toll Thorough or Toll Traverse, and the present chapter is 
consequently divided into more sections than either of those 
which have preceded it. We will consider the subject in the 
following order : 

1. What Fairs and Markets are ; where they ought to be 

holden ; and of the right to toll therein, generally. 

2. Of the manner in which the right to a Fair or Market 

day may be acquired ; and under what words a right 
to take tolls in them, passes. 

3. Of Sales in Fairs and Markets : and therein, of Sales in 

Markets by sample and by bulk ; and of evading the 
toll by selling out of the limits of the Fair or Mar- 
ket. 

4. Of Stallage and Pickage. 

5. Of Exemptions from Fair and Market Tolls. 

> See 2 Inst. 221.406. 
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Section I. — What Fairs and Markets are ; where they ought 
to be holden ; and of the R^ht to Toll therein, generally. 

A Fair is a great sort of market, granted to any town, &c. 
for buying or selling, and for tfae more speedy or commodious 
provision of such things as the subject needs; and it is 
usually kept once or twice in the year.^ 

A Mart is a great Fair, holden every year.* 

A Market is less than a Fair, and granted to a town, &c. 
for the like purposes, but chiefly for the provision of such vic- 
tuals as the subject wants ; it is usually kept once or twice in 
the week.^ 

Every Fair is a Market, though every Market is not a Fair ; 
and, therefore, where a statute, &c. speaks of a fair, a market 
shall be also comprehended.^ 

The duties which are usually paid at a fair or market are 
tolls, stallage,' and pickage ; and this toll is a reasonable sum 
due to the owners of the fair or market upon the sale of things 
within the fair or market which are tollable.* And this. 
Lord CoJiLe says,^ was first invented, that contracts might have 
good testimony and be made openly ; for of old time secret or 
privy contracts were forbidden. And we find by an old sta- 
tute^ that the owner of every fair or market overt was re- 
quired yearly to appoint a certain place where horses should be 
sold, in which place there should be a person appointed to 
take the toll, who should have before them the parties to the 
bargain on the sale of every horse, and the horse itself, and 
should write in a book the names of residence of the parties, 
and the colour, &c. of the horse. And by a subsequent sta- 

' Vin. Abr. tit. Market, (A. 3). Com. Dig. tit. Market, (A. B.). 
« 2 Inst. 221, 406. Com. Dig. tit. Market, (B). 

' Stallage and Pickage will be considered in a separate section, as they 
are distinct from that which is comprehended under the general term of Toll. 

♦ Com. Dig. tit Market, (F. 1). 2 Inst. 220. 
» 2 Inst. 220. 

• 2&8P.&M. C.7. s.2. 
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tute^ additional requisites were made necessary in order to 
legalize the sale of a horse in a fair or market. 

It seems that by common rights toll was demandable only 
upon live cattle sold in a fair or market^ and not upon the sale 
of victuals and other wares ;* but by custom, toll may be pay- 
able for every thing brought to market, and for the standing of 
the seller there, — for the sale of victuals is for the good of the 
common-wealth.^ It is also said in one case,^ that by special 
custom toll in a market may be due, whether the party sell his 
wares or not ; but this seems to be for stallage.^ And Lord 
Coke says,^ that no toll for anything tollable brought to the 
fair or market to be sold, shall be paid before the sale thereof, 
unless it be by custom time out of mind used, which custom 
none can challenge that claim the fair or market by grant 
within the time of legal memory i^ which is a point, he observes, 
well worthy of observation for the suppression of many out- 
rageous and unjust tolls encroached upon the subject 

At common law, toll for goods sold in a fair or market is 
due from the buyer, and not from the seller;^ but by custom 
it may be payable by the latter.^ 

There is a toll called Toll-turn, which is payable in some 
places for cattle or goods in their return from a fair or 
market.^^ In the Reports^^ it is said that a man shall have toU- 



» 31 Eliz. C.12. S.2. 

* Heddy v. Wheelhouse, Moore, 474. Com. Dig. tit. Market (F. 1). 
' Lord Cobham v. Browne, 1 Leon. 218. 

* Leight V. Pym, Lutw. 1336. See Hill v. Hanks, 2 Buls. 201. 

* Com. Dig. tit. Market, (F. 1.2.). Moore, 885. 
« 2 Inst. 221. See 2 Lutw. 1336. 

^ Upon the subject of prescription and prescriptive claims, see 
2 & 3 Will. 4. c. 71; ante, 28. 

« 2 Inst. 221. Com. Dig. tit. Market, (F. 1). 

^ In the Market at Worcester, the toll on com sold, is payable by the 
seller: see Hill v. Smith, 10 East, 476; 4 Taunt. 520; ante, 10. So 
also in Covent Garden market (by statute) ; see 2 B. Moore, 103 : 5 B. & 
C. 365. 

»• Com. Dig. tit. Toll (B). 

" Webb's case, 8 Rep. 46. 
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turn in bis own land, and if he be disseised he shall have an 
assize for it. 

By the statute of Winchester^ it is enacted that no fair or 
market shall be held in any church-yard. If the town in 
which a fair or market is to be held, is limited by the grant, 
the grantee may hold it in such part of the town as he chooses ; 
but if no place be limited by the grant, it is said that he may 
hold it where he pleases.^ 

The grantee may alter the place in the town for holding it, 
though it may have been held in one particular spot for more 
than twenty years. This was decided in Curwen v. Salkeld ;* 
the marginal note, which comprises all the material facts of 
the case, is as follows : '^The lord of a manor to whom a grant 
of a market is made ' infra villam de W.,' may hold it any 
where infra villam de W. : and whether villa extends to the 
town of W. or the township or parish of W. the lord has a 
right to remove the market-place from one situation to another 
within the precinct of his grant: and though he should have 
holden it above twenty years within the township of W. (when 
the grant only gave it to him within the toum, properly so 
called, at the time), yet if he afterwards give notice of the 
removal to another place in the township, the public have no 
right to go upon his soil and freehold in the old market-place ; 
and any person going there will be liable to an action of 
trespass by the lord." 

In Curwen v. Salkeld, the plaintiff brought trespass for 
breaking and entering his soil, and placing stalls on it. Lord 
Ellenborough, C. J., in giving judgment observes. If the lord 
have a grant of a market within a certain place, though he 
may have at one time appointed it in one situation, he may 
certainly remove it afterwards to another situation within the 
place named in the grant. That was settled long ago in Dix- 
on V. Robinson, and in modem times has been acted upon in 
the case of the Manchester market. There is nothing in rea- 

' 13 Ed. 1. Stat. 2. c. 6. ^ Dixon v. Robinson, 3 Mod. 108. 

' 3 East, 538. 
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son to prevent the lotd from changing the place within the 
precinct of his grant, taking care at the same time to accommo- 
date the public. Neither is there any authority which says 
that, having once fixed it, he is compellable ever after to keep 
it in the same place. In many instances, there may be great 
public convenience in the owner having the liberty to remove 
it; for the buildings in a growing town may take a different 
direction, away from the old market-place. If the lord, in the 
exercise of his right, is guilty of any abuse of his franchise, 
there may be a remedy of another nature. The right of re- 
moval, however, is incident to his grant, if he be not tied down 
to a particular spot by the terms of it. Till it be removed, the 
public have a right to go to the place appointed, without being 
deemed trespassers ; but after the lord has removed it (of which 
notice was given in this case) the public have no longer a right 
to go upon his soil. 

The owner, however, cannot change the place of holding 
the market, so as to be guilty of an abuse of his franchise : and 
it might become a question whether, if the lord changed the 
place where it had been conveniently holden, to one which was 
inconvenient to the public, he would not be thereby guilty 
of an abuse of his franchise.^ And if a private injury be sus- 
tained by any individual who has been deceived by the lord 
having held out to him a particular site for the market-place, 
in order to induce him to purchase or build there for the con- 
venience of it, that may be the subject of an action against 
the lord, to recover damages for the particular injury sus- 
tained by the individual.^ 

In a later case,^ Lord EUenborough observes. If the cor- 
poration be lords of a market undefined as to place, the only 
mode of fixing the limits is by reference to the convenience of 
those who are the objects of the grant. These cases have been 
introduced, in order that it may not be supposed that the owner 
of a market loses his right to tolls by reason of any change in 

» See R. ▼. Cotterill, 1 B. & Aid. 75. 

' Per Lord EUenborough, C. J., 3 East 545. 

» R. V. Cotterill, 1 B. & Aid. 75. 
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the place of holding it The power of removal is iucident to 
the grant. 

In a recent case/ it was made a question whether the whole 
town in which a market is held, may not be considered as the 
market-place^ so as to justify the levying a toll on goods 
brought into the town on a market-day to be sold, although 
not brought within the particular part of the town in which 
the market was held. The plea in that case, however, hav- 
ing itself made a distinction between the 'Uown" and the 
** market,'' the court held that the defendant was precluded 
from raising the point. It was not necessary, the Chief Jus- 
tice observed, to say whether, in any case, the whole town 
might be considered as a market, as the plea distinguished 
the market from the town. 

The authority, which gave rise to the argument of the de- 
fendant, in the case just cited, and which alone was granted 
in favour of his position, is Kerby v. Wichelow ;* but it is ap- 
prehended, that when that case, and another which will be 
referred to presently, are examined, it will be found that they 
do not justify the proposition, — or at all events, that they 
will not govern any other case not situated as those were in 
all its particulars. The grant, it will be seen, on referring 
to the case of Kerby v. Wichelow, is in very peculiar terms ; 
they are such, probably, as are to be met with in no other 
grant. The opinion of the learned Judge, too, who made the 
observations which were quoted and relied on by the defend- 
ant in Wells v. Miles, was hardly called for by the facts of 
the case. It was an action of trespass for taking the plaintiff's 
barley at Wallingford. The defendant pleaded, that W. was 
an ancient borough from time immemorial, and that the inha- 
bitants had immemorially been a body corporate, until the 
36th Charles 2nd, and that they had, during all that time, an 
ancient market holden twice a-week in a certain market-place 
there, with stallage, &c.: that they had repaired the market- 
place ; and that by reason thereof they had, during all the 

» Wells V. Mills, 4 B. & Aid. 559. « 2 Lutw. 1498. 
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time aforesaid, received a certain reasonable toll (specifying it) 
of all persons not being inhabitants of the borough. The plea 
then stated^ that King Charles the 2nd, in the 36th year of 
his reign, incorporated the town by the name of the mayor, &c. 
and granted to them a market to be holden on certain days 
in every week, with all stallage, &c., and all profits, &c. ; and 
that the mayor, 8cc. should hold, enjoy, receive, and take toll 
of all grain which should be brought, sold, delivered, or con- 
tracted for, on the market-days or any of them ;^ that one 
John Ferrers, on a certain market day, brought into the town, 
(ad villam iUam) five quarters of barley to be there sold, and 
that he sold the same to the plaintiff': and so the plea justified 
the taking the barley mentioned in the declaration, as and for 
a toll for the barley so bought by the plaintiff. 

The plaintiff replied to this, that the defendant committed 
the trespass of his own wrong, and without the cause alleged ; 
with a special traverse that the five quarters of barley or any 
part thereof were sold in the market place (infra mercatum.) 

To this, the defendant demurred, assigning for cause that 
the replication contained matter not alleged in the plea. 

The case was decided for the plaintiff on the ground that 
it was not alleged in the plea where the barley was sold. It was 
only stated that J. F. brought the corn into the town to be 
there sold, and that he sold it to the plaintiff, without saying 
that he sold it there (sans disant vendidit ibidem) ; he might 
have sold it out of the town. The, plaintiff had judgment. 
The point, therefore, whether the whole town was to be con- 
sidered as the market, was neither raised or decided ; and the 
observation of the learned Judge, which was cited and relied 
on in Wells v. Miles, seems to have been inapplicable to the 
point which was raised. The opinion occurs, moreover, not 
in that part of the report which gives the judgment of the 

* It will be observed that the plea does not confine the toll to grain 
brought into the market, but it is alleged to be granted on all grain 
" brought, sold, delivered or contracted for'* on the market day. See 
2 Lulw. 1502, where it is said that the king cannot grant a toll for goods 
not brought into' the market. 

E 
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Court, but at the conclusion of it, under a *' nota*' as follows ; 
** Nota que fuit dit per Justice Powell, que ne fuit ascun ne- 
cessity a pleder touts les charters; et que le Roy ne poiet 
granterun toll pur chosesnient port al market de estre vend; 
et que le vUl in cest case serra pris pur le market.** 

The only other authority which I can discover on this point 
is an old case in Godbolt's Reports*^ It was an information 
against the defendant on the statute 6 & 6 Ed. 6. c 14. (the 
act against regrators and forestallers) for buying seed com, 
he having sufficient of his own, and not bringing so much of 
his own to market. The particulars are not given in the re- 
port, but in the course of the case, Anderson C. J. observed 
that ^' the market shall be said the place in the town where it 
hath used to be kept, and not every place of the town*^ This 
seems to be at least as good an authority as the one last cited, 
and the observation was strictly connected with the case then 
before the Court ; and it is consistent with common expe- 
rience. 



Section. II. Of the manner in which the Right to a Fair or 
Market may be acquired ; and under what Words a Right to 
take Toll therein, passes. 

The nK)des in which a fair or market may be acquired, are 
two only — by grant and by prescription.^ 

It was made a question in one of the earlier cases/ whether 
a grant of toll in a fair or market would be good in law, where 
the amount of the toll to be taken for each article was not ex- 
pressed; three of the judges were of opinion that it would, 
but the Chief Justice thought otherwise. The opinion of the 
three judges, however, is now acknowledged to be the law on 
the subject, as we shall see by reference to several cases. If 
an ancient fair or market, at which toll is due by prescription,, 

' Godb. 131. pL 148. 

* 2 Inst. 220. 

^ Rex V. The Corporation of Maidenhead, Palm< 78v 
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come to the king, und he grant it to a subject, " Cum omni- 
bus Ubertatibus ad hujusmodi feriam spectantibus vel perti-* 
nentibus/' this passes to the grantee a right to the toll.^ 
But it is said that the king cannot grant a toll for goods not 
brought to the market.* And after a fair or market has been 
once granted, the king cannot grant a toll to be taken there, 
without some proportionate benefit to the subject.^ 

The question " whether any and what right to toll is con- 
veyed to the grantee of a fair or market under the crown, 
where the letters patent contain a grant of ' toll' in general 
terms, not specifying either the particular articles, for which 
it shall be paid, or the amount which may be taken," has been 
the subject of much discussion. It was brought under con- 
sideration of the Court of Exchequer Chamber in a very re- 
cent case,^ where the decision proceeded, of course, on the 
particular words of the grant then before them ; and as it was 
there said that the majority of such grants are in similar or 
other general words, it may not be improper in this place to 
consider that case and some of the previous decisions on the 
point. It does not overrule any of the earlier authorities ; 
indeed, the Chief Baron, in delivering the judgment of the 
Court, said that the Court were aware of no case which had 
been determined contrary to the construction which they put 
on the words of the grant then under consideration. So that, 
although that case is an authority in all others similarly si- 
tuated, it leaves those in which the terms of the grant are not 
precisely similar to those in the case before the court, open to 
discussion. It will be seen, by observing the terms of the dif- 
ferent grants, that the subject is an important one ; and there 
must no doubt be at this time numerous grants in existence, 
which are in the same form as those in which the courts have 
decided that no toll passes. 

> Palm. 78. Heddy v. Wheelhouse, Cro. Eliz. 591. 

* Lutw. 1502. 

^ Rex v.The Corporation of London, 2 Shower, 266. 

* The Corporation of Stamford v. Pawlett, 1 Cromp. & Jerv. 57. Paw- 
lett v.The Corporation of Stamford (in Error), 1 C. & J. 400. 

e2 
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If the king grant to a man a fair or market, but grant wy 
'tolly the grantee shall have no toll ; '' for toll, being a matter of 
private for the benefit of the lord, is not incident to the fair of 
market without a special grant, as it was adjudged in the case 
of Northampton : for such a fair or market is accounted a free 
fair or market.^** And in Lutw.,^ it is said, that it is not suf* 
ficient to allege a grant of a fair or market ** with all toll be- 
longing/' but there must be an express grant or a prescrip- 
tion : but this cannot be now considered, after the recent case 
in the Exchequer Chamber, to be law. 

The case of Northampton,' mentioned above, was an action 
of trespass for seizing the plaintifiTs cow in that town. The 
defendant pleaded, that the town of Northampton was an an- 
cient town, and that King Henry the 7th, in the 11th year of 
his reign, granted to the mayor and burgesses of N. ** unam 
feriam annuatim," to be holden^on a certain day, '' cum omni- 
bus libertatibus et liberis consu^udinUms ad kigusmodi feriam 
spectantibus vel pertinentibus ;" and then alleged that at the 
fair holden at N. on a certain day, one J. S. sold the cow to 
the plaintiff, whereupon the defendant, as the servant of the 
mayor, 8cc. of N., demanded of him one penny for toll, and 
that on refusal to pay it, he distrained the cow. To this plea 
the plaintiff demurred, and contended that no toll passed 
under the general words of '' liberties and free customs,'' be- 
cause toll is not a liberty or custom of common right apper- 
taining to a fair, and therefore would not pass under these 
general words. It was argued for the defendant that toll 
was due, of common right, for the entry of things sold in a 
fair or market, and for the better knowing of the things sold, 
and into whose property they passed : and that therefore by 
the grant of a fair with all liberties, &c., toll would pass. 
The court in a subsequent term gave judgment for the plain- 
tiff, on the ground that no right to any toll passed by the grant 
in question, — ^it not being incident to a fair, as common expe- 

* 2 Inst. 220. 

* 2 Lutw. 1380. 
» Heddy ▼. Whcelhouse, Cro. Eliz. 558, 591. Moore, 474, 
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rience proved^ the greatest part of the fairs in England having 
no toll. 

It will be material to observe the exact words of each par^ 
ticular grant; in the one cited above, there is no mention 
whatever of toll. 

In the case of the King v. the Corporation of Maidenhead/ 
(which was a proceeding by quo warranto) the defendants 
claimed (amongst other things) a right to a market^ with 
pickage^ stallage^ toll, &c. It appeared that King Henry the 
6th, by his charter incorporating the town, granted to them 
and their successors ^' quod sui habuerunt mercatum, quolibet 
die Lunae prout antehabuissent, simul ctim tolv et o,pickagio, 
stalle^io, cum omnibus aliis commoditatibus et emolumentis ad 
hujusmodi mercatum accidentibus, emergentibus, sive contingent 
tibus." It was" objected, on behalf of the crown, that the toll 
ought to have been specially granted and the amount fixed. 
The Chief Justice was of this opinion; he thought that the 
grant was void for not specifying the nature and amount of the 
toll to be taken ; but the three other judges were of opinion 
that a right to toll was well granted, notwithstanding the 
amount of money to be paid for it was not expressed. So, 
says the report, the corporation continued to enjoy their privi- 
leges, notwithstanding the proceedings against them. 

Here, a right to some toll was expressly given by the char- 
ter, and the objection was only that the amount to be paid for 
each article should have been specified. We shall see by and 
bye, that the grantee is entitled to a '^ reasonable" toll in 
such a case, and in what manner its reasonableness is to be 
ascertained. 

The same question arose in another case^ about the same 
period, in an action of trespass. The defendant justified under 
a grant of two fairs, made by King James the 1st, and a right 
of toll therein. The charters granted the fairs, ** cum omnibus 
TOLNETis, THELONUs^custumagiis, &c. ad hujusmodi ferias 
pertinentibus sive spectantibus." The plaintiff replied that he 

' Palm. 76. ' Osbuston v. James, 2 Lutw. 1377. 



54 Of Fair atd Market Tolls. 

was exempt from toll throughout England, by reason of bis 
being an inhabitant of the Duchy of Lancaster^ and on de- 
murrer to thisy the plaintiff also objected, that no toll passed to 
the defendant by the charter. The court decided in favour of 
the plaintiff, solely on the ground that he was exempt from 
the payment of toll for the reason alleged in his replication ; 
and they gave no opinion on the objection raised to the grant. 
The Court of Exchequer, in the Stamford case,^ thought that 
the decision of the Court just cited, was virtually in favour of 
the right to take toll under the charter; inasmuch as the judg- 
ment, by proceeding only on the replication, by which the 
plaintiff claimed to be discharged of the payment of toll, 
countenanced the validity of the charter. Here, also, toll was 
expressly mentioned, though the particulars and amount were 
not specified in the grant. 

In Holloway v. Smith,^ the question turned upon the terms 
of a grant of a fair by Queen Elizabeth, in which, after giving 
the fair, the words were : '' mth allprqfUsy commodities^ emolw 
ments, liberties, and free customs, ad hujusmodi ferias pertinenr 
tibus." On demurrer, the Court held the plea of the defend- 
ant, who justified a distress for toll under this grant, to be 
bad : '' for toll is not incident of common right, and therefore 
not within the words of reference ; and being a new fair, upon 
which no toll was granted in express words, the custom can- 
not extend to them.'' The plaintiff, therefore, had judgment. 
This decision goes somewhat further than that in the case of 
Heddy v. Wheelhouse, inasmuch as the words there were only 
^^ liberties and free customs," which are not so extensive as 
those in the grant just quoted. The principle, however, is 
clear, and is the same in both cases. 

We come now to the decisions of modern times, which are 
in strict conformity with those we have already considered. 
The older cases established the principle, which has been acted 
upon in the later authorities: so that in future the question 
will be, under which class of cases do the words of each parti- 
cular charter range themselves ? Is toll specifically mentioned, 
» 1 Crompt. & Jerv. 75. ' 2 Stra. 1171. 
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(though the amount may not be expressed) in the grant, — 
or are general words only, — such as '' profits, commodities^ 
free customs, liberties,'' and the like, — used ? It may be as 
well to glance sli^tly at some of the cases which preceded the 
Stamford case, which we shall do as briefly as possible. 

Holcroft V, Heel^ was an action for erecting a market near to 
the plaintiff's market, and to the injury of it ; and the terms 
of his charter, in the part on which he relied as a grant of 
tolls, were, — ^* omnibus libertatibus, liberis consuetudinibus, 
potestatibus, custumagiis, theloniis, 8cc. ad hujusmodi mer^ 
catum pertinentibus seu spectantibus." The same objection 
to the charter was taken, but the Court were so clearly of 
opinion that the plaintiff was barred of his right of action by 
his long acquiescence in the existence of the defendant's mar- 
ket, that they decided in favour t>f the defendant on that 
ground, and gave no opinion on the point on the construction 
of the charter. It seems, however, that toll was well granted, 
upon the authority of the foregoing cases and some lat^r ones 
to which we shall have occasion to refer, relative to the mar- 
ket of Covent Garden, and of the Stamford case. 

The first of these is Lowden v. Hierons,' which was an 
action brought by the lessee under the Duke of Bedford of the 
Covent Garden Market A charter of the 22nd Charles the 
2nd, to the Duke of Bedford, was given in evidence for the 
plaintiff. By this, the King granted to the duke and his 
heirs, to have, hold, and keep a certain market every day, in 
the parish of St. Paul's, Covent Garden, for the sale of fruits, 
flowers, and vegetables, — ''together with all liberties, free 
customs, tolls, stallage, and jdckage, and all other prqfUs to 
the like market belonging"^ In 1813, an Act of Parliament 
was passed for the purpose, amongst other things, of regu- 
lating the tolls of this market. By the 5th section, it was 
enacted that it should be lawful for the owner of the market 

> 1 B. & P. 400. 

« Holt, N. P. C. 647. 2 B. Moore, 102. 

® These are the terms of the grant as they appear in Prince v. Lewis, 
5 B. & C. 365. 
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and his lessee, to demand and take of and from all persons 
placing, pitching, and exposing for sale, or selling, within any 
part of the market a// sucA^o// €uui tolk as is or are usually 
taken or collected within the market, or which is or are pay- 
able for or in respect of the same. It appeared that the tolls 
had varied in amount. The defendant contended that no 
tolls could be demanded under the charter, for want of a spe- 
cification of the particular tolls to be taken; and that the 
Act of Parliament only gave the owner a right to take accus- 
tomed tolls, which proceeded on a pre-conceived right, which 
it was for the plaintiff to establish, but which was negatived 
now that the origin of the tolls was seen. The plaintiff pro- 
posed to give evidence of the tolls taken in the other London 
markets, under the terms of the grant, — ^* in hufusmodi 
mercaturee/' &c. The learned Judge at Nisi Prius refused 
to receive the evidence, and was much inclined to think that 
no toll whatever could be demanded under the charter j what- 
ever might be construction of the Act of Parliament; and 
reseiTcd the point It was proved that the tolls in fact 
received had varied considerably in amount, and the rent 
paid by. the lessee had fluctuated 'in proportion, and there ap- 
peared to be no uniform usage to regulate the tolls. 

The plaintiff had a verdict for 8 pence, for the standing of 
a waggon and two carts, to which the defendant admitted his 
right, and which he had offered to pay. The contest was as 
to the toll claimed for thirty sacks of beans, and fourteen of 
peas, which the judge who tried the cause thought there was 
no pretence for the plaintiff's recovering. 

On a motion for a new trial, the question whether any toll 
passed to the grantee by the charter, was much delmted. 
The judgment of the Court is important as relating to the 
present enquiry. It should seem that where the sums to be 
received for tolls are not mentioned in the charter, the jury 
are to find what tolls have in fact been customarily ts^en, 
and it is then for the judge to decide whether the tolls, so 
received, are reasonable or not. The judgment of Dallas, X 
is as follows: The specific sums to be demanded for tolls are 
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not expressed in the charter. The tolls, therefore, which have 
been received subsequent to the grant, are merely prer 
sumptive, neither have they been unifon^. The jury should 
have given their verdict according to the invariable or uniform 
ctistom. The Judge alone could decide whether such tolls 
were or were not reasonable.^ In this case, there is no deci- 
sion of this sort, and no certain toll has been uniformly paid 
within the memory of any of the witnesses who were examined. 
I, therefore, think that under the circumstances ihere' should 
be a new trial, and that the plaintiff is entitled to recover 
only such tolls as have been uniformly collected ;. and as on 
the second trial it may be fully taken into consideration 
whether, subsequent to the original charter, a new grant from 
the crown may be presumed, I am of opinion that the rule 
should be made absolute for setting aside the verdict on the 
Court's granting a new trial. It would seem, from the last 
observation of the learned Judge, that, where a certain sum 
has been in point of fact paid for toll for a long period, a 
grant specifying the sum to be taken may be presumed, 
although the original grant, by which the fair or market was 
created, is sileat respecting the amount to be paid. 

The case of Covent Garden market came again before the 
Court on a recent occasion,^ when the same point was again 
made which had been raised in the case last cited. The ac- 
tion was brought by the Duke of Bedford to recover tolls ; 
and the question in the cause was — whether the plaintiff was 
entitled to a toll of 4d. for each cart-load of fruit and vege- 
tables, or to a separate toll on each basket which the cart con-* 
tained. The grant of Charles the Second, and the act of Pai^ 
liament, mentioned above, were again put in evidence ; and 
the Chief Justice was of opinion that the act of Parliament 
recognized a right in the owner of the market to such tcdls as, 
at the time of its passing, were usually taken and collected 
there ; and directed the jury to say whether in point of fact, 
in that part of the market called '' the fruit market,^' the toll 

> See 2 Inst. 222. 

' The Duke of Bedford ▼. Emmett, 3 B. & Aid. 366. 
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usually collected and paid wis 4d. far the cait-kndy or the 
larger toll daimed by the plaintiff. The paw foond a Terdict 
for the larger toll : andoo a moCioo to set made the Teidict and 
for a new trial, tlie objectioQ, that no toll passed by the gene- 
ral words of the grant, was renewed. The Chief Jostioey how- 
erer, said be was of opinion at the trial that, under €be 5tfa 
section^ of the act of Parliament, the jury had only to enquire 
what tolls bad been usually collected and paid at the time of 
passing the act, and that they were not to enquire what rights 
the grantee might originally have had under the grant from 
King Charles the Second ; lor the act seemed to him to hare 
been passed with the intention of putting to rest all soch ques- 
tions of law as to tbeoriginal right to toll. He was still of the 
same opinion. The jury had found that this toll had, pre- 
viously to the passing of this act, usually been paid in the 
fruit market ; and whatever doubts might have existed under 
the common law as to a right to a different toD in different 
parts of the same market, yet that doubt was certainly removed 
by the act of Pariiament : for the only question under that act 
was as to the usage, and there seemed to be no objection as to 
a usage applicable to the payment of different tolls for the 
same fruits and vegetables in different parts of the same 
market. 

In a still later case' relating to the same market, the point 
was not made by the defendant, it being no doubt considered 
that the lastrcited authority was decisive of the question. 
Still, the case of this market was a peculiar one ; and was de- 
cided principally, if not wholly, on the act of Parliament, apd 
not on the terms of the original charter. The question, however, 
as to the rights which the grantee takes under such a grant, 
is now settled by the very recent decision in the Stamford case, 
which we shall proceed to consider. 

That' was an action of debt for tolls alleged to be due in a 

» Ante, 55. 

* Prince ▼. Lewis, 5 B. & C. 363. 

• The Corporation of Stamford v. Pawlett, 1 Cromp. & Jerv. 57. 
Pawlett T. The Corporation of Stamford, (in Error) 1 C. & J. 400. 
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fair^ brought by the corporation of Stamford against a gen- 
tleman residing in the neighbourhood ; and the sole question 
in the cause was — whether^ under the grant of a fair or mar- 
ket to the corporation by Queen Anne ^* cum omnibus tolnetu 
et aliis proficuis predictis fenis sive nundinis pertinentibus et 
spectantibus/' — the nature and amount of the toll, and the 
articles for which it was to be taken, not being specified, — the 
grantee could demand any toll whatever ? The Court of Ex- 
chequer, upon the point coming before them on a special case, 
decided that under the grant the corporation were entitled to 
demand and take a '^ reasonable toll:'^ and the Exchequer 
Chamber, on Bt writ of error brought by the defendant, 
affirmed their judgment. It is unnecessary to inseH; here 
the arguments in the case ; they as well as the judgment 
of the Court embraced all the previous decisions on the 
subject. The Chief Baron, in delivering the opinion of 
the Bench, thus concluded : '' Upon this review of the autho- 
rities, we are of opinion that the corporation are entitled to 
retain their verdict. We think that where a grant of tolls is 
found in a chartisr, the word ought to have some meaning, 
and the charter some operation, and that it can receive opera- 
tion only by ^ing construed to mean a *' reasonable toU.^'^ 
We think that no one case has ever been determined against 
this construction. We are convinced that the terms used in 
the present grant are nearly the same as are used in a great 
majority of those charters which have received the fiats of the 
Attorney-Greneral for the time being, and passed the great 
seal; that tolls have in numerous instances been received 
pnder them ; and that, if we were to decide against this char- 
ter upon the principles contended for, we should shake the 
security of a vast mass of property which has been enjoyed un- 
disturbed for an age, perhaps for ages. We also think the ob- 
servation that, '^ to permit a grantee to take whatever may ap- 
pear to him to be a reasonable toll, is to make the grantee a 
judge for himself, and to expose the subject to extortion," has 

' The Court is to determine whether a toll be reasonable or not. 
2 Inst. 222 ; ante, 57. 
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received ^ satisfactory answer. The grantee demands it at 
his peril, and at the hazard of a private as well as a public 
prosecution : of a private, at the suit of the party injured ; of 
a public, at the suit of the Attorney-General in the name of 
his Majesty. The inconvenience of raising such questions 
cannot be avoided by specifying the sum. The King cannot 
grant an unreasonable toll, and it is competent to every sub- 
ject of the realm, from whom the toll is demanded, to question 
its being reasonable, even when the exact sum is specified in 
the charter. This question may always be brought under 
discussion, in whatever terms the grant may be expressed. 
For these reasons, we think that the verdict ior the corpora^ 
tion must stand." 

The grant, however, must not give the right to toll by refer- 
ence to some standard by which it is impossible for the Court 
to say what sum should be taken ; it may be general in its 
terms, but they must be sufficiently certain to enable the Court 
and Jury to say what sum is to be taken, where some scale or 
standard is referred to. This was decided in a case^ of which 
the Court expressed their approbation, in giving judgment 
in the Stamford case. It was an action of trespass for 
seizing two steers belonging to the plaintiff. The defendant 
justified by virtue of the king's patent, whereby he granted to 
the defendant and his heirs, that he and they should take at 
two bridges within his manor of Doncaster, called St. Mary's 
and Willow Bridges, such toll as is used to be taken *' ibi et 
aUbi infra regnum Anglia." The plea averred that at Bo- 
roughbridge, in the county of York, there used to be taken 
6d. for every score of beasts there passing, and therefore jus- 
tified under a claim of the sum of 12 pence for the passage of 
forty beasts over one of the defendant's bridges. Upon de- 
murrer to the plaintiff's replication, the Court adjudged for 

» Lightfoot V. Lenet, Cro. Jac. 421. See 1 C. & J. 74, where the Chief 
Baron, in delivering the judgment of the Court, says, in speaking of this 
case : the uncertainty here is manifest, and the ground of the decision im^ 
answerable. The grant did not specify a sum, but pointed at a measure, a 
scale, i¥hich it was impossible to apply. 
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the plaintiff: for the grant of such toll as was taken ^'ibi et 
alibi/' &c. was uncertain and void. 

The result of the cases may, as it appears, be thus summed 
up : Tolls are not incident of common right to a fair or mar- 
ket : they will not pass under a grant from the Crown of a 
fair or market with the '* profits/' " emoluments/' " liberties/' 
^* free customs/' " privileges/' (or other similar words) to such 
or the like fairs or markets belonging or appertaining ; but 
there must be an express grant of '* Toll/' eo nomine. The 
grant, however, need not specify the amount or nature of the 
tolls to be taken, or the particular articles in respect of which 
they are to be paid : but under such a grant the grantee is en* 
titled to demand and take a '^ reasonable toll" for things sold 
in the fair or market. He must, however at his own peril 
take a reasonable toll only ; and he is liable to proceedings, 
both at the suit of the party aggrieved and of the Crown, if 
he take an unreasonable sum. It is for the Jury to say what 
toll is, in point of fact, taken, and for the Judge or Court to 
determine whether the sum so in fact taken is, in point of law, 
a reasonable and legal toll or not. 

It only remains in this place to consider what is a reason- 
able toll ; and on this subject the books are singularly silent, 
the reports containing very few cases or dicta upon the point, 
and the text-writers not laying down any general rule (and 
perhaps none can be laid down) respecting it. With regard 
to tolls due by prescription, and indeed in all cases in which 
they have been taken for a great length of time, the sum 
which has been in fact uniformly taken would, in all probabi- 
lity, be deemed a reasonable toll ; unless it were manifestly 
disproportioned to the tollable article, or to the benefit which 
the buyer and seller derive from the privilege of using the fair 
or market. Long usage and acquiescence in one uniform pay- 
ment for toll, is undoubtedly cogent evidence that it is reason- 
able.^ 

In a case which has been already cited ^ it is said that the 

» Gard v. Callard, 6 M. & S. 69. 

■^ Heddy v. Wheelhouse, Cro. Eliz. 559. 
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king may grant a fair or market, and that toll shall be paid, 
although it is a charge upon the subjects, because they have a 
benefit and ease by such fair or market ; but it ought to be a 
petit sum, as a penny or twopence, which are the smallest 
coins, or lesser, but not of any greater value* In the Mirror 
it is said that a halfpenny shall be taken of goods of the value 
of ten shillings, and so in proportion, so that no toll exceed 
one penny. 

In an early case^ the corporation of Newcastle, as owners of 
the port there, claimed five-pence a chaldron on all coals ex- 
ported. On a special verdict, it was contended that this was 
an unreasonable toll, the value of a chaldron of coals being 
only four shillings ; but Lord Holt, C. J. said that as the value 
of the coals was not stated in the verdict, the Court could not 
intend that it was unreasonable. 

The question, whether a toll of one penny on the sale of a 
pig in a market was a reasonable toll, came recently before the 
Court of King's Bench for its decision.^ The action was 
brought by the lessee of the bishop of London of the tolls in 
the market of Bishop's Stortford, in the County of Hertford, 
(which were claimed by prescription,) to recover the sum of 
ten-pence on the sale to the defendant of ten pigs in that 
market. At the trial at the summer assizes of 1832 for the 
county of Hertford, before Lord Tenterden, C. J., the plaintifi* 
recovered ; and Mr. Law, by leave of that learned Judge, af- 
terwards moved to enter a verdict for the defendant, if the 
Court should be of opinion that the toll was uni*easonable. 
The earliest evidence adduced at the trial, was a lease of tolls 
in the year 1771, without any schedule annexed. The evi- 
dence did not shew any uniform payment of toll, but at one 
time the sum paid had been 6d. a score, at another, 4d. a 
score, and latterly Id. each, on the sale of pigs. It was con- 
tended, that although this latter sum might be a reasonable 
toll under a modern grant, yet that it was excessive and un- 

* Vinkerstone v. Ebden, 1 Lord Raym. 384. 1 Salk.248. 5 Mod. 356. 
Carth. 367. 

» Wright V. Brewster, K. B. Nov. 5, 1832. 
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reasonable when claimed by prescriptioni as in this case it was* 
— During the argument^ Taunton J. expressed an opinion 
that, under a grant of reasonable toll (or, what is the same 
things under a prescription, which supposes such a grant) the 
amount might vary from time to time, according to the vary- 
ing value of money : but he gave no express judgment upon 
that point.^ 

On the main point, Parke J. said he was of opinion that no 
rule should be granted. The jury had found that the toll was 
received in point of fact, and that it had been so for a great 
length of time : that being so, the onus of shewing that the 
toll so in fact received, was unreasonable, is thrown on the 
defendant. That he had not done, and the Court, looking to 
the value of the commodity in respect of the sale of which the 
toll was received, and the amount of the toll itself, could not 
take upon itself to say that it was unreasonable. Taunton J. 
said the Court could not at this time of day take a penny for toll 
on the sale of a pig to be unreasonable in point of law, when 
in the case in Cro. Eliz. a penny or even two-pence was said 
to be a reasonable toll on the sale of a calf in a market. And 
Mr. Justice Patteson being of the same opinion, the rule was 
refused. Lord Tenterden was absent from Court, on account 
of illness, when this case was moved. 

Section III. — Of Sales in Fairs and Markets: 
and therein f of Sales in Markets by Sample; and of 
evading the Toll by SelUng out of the limits of the Fair 
or Market. 

First. — Of Saks in Markets by Sample. 

The decisions upon the questions involved in this section 
are numerous, and the questions themselves are, perhaps, 
arising daily in many markets. In most fairs and markets 

* In Rex V. The Corporation of London, 2 Shower, 266, it is said in ar- 
gument, that vrhen. once there is a market in the city, with a custom for a 
sum certain for toll, the owner of the market can never raise the amount, 
though he may lessen it. 
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throughout the kingdom, some tolls are usually paid on 
goods brought into and sold in them ; which toUs^ we have 
seen, are payable, if at all, by the buyer, at common law, 
though there may be a custom for the seller to pay them; 
and at common law also they arise Only upon goods actually 
brought into and sold in the fair or market. It is therefore 
obvious that, — what constitutes, in law, a bringing of the 
goods to the fair or market, — what amounts to a sale there, — 
how far a man may safely buy or sell by sample, the bulk 
not being brought within the market, — in what mode the 
sale must be effected, and in what manner the parties may 
buy or sell so as not to incur a liability to the toll, — and 
what amounts to a fraud in law upon the owner of the fair 
or market, by selling near to but not within it, — are 
questions of considerable interest. 

The first case on the subject of a sale in a market- to 
which we shall advert, is that of Mosely v. Pierson. ^ The 
plaintiff in his declaration claimed to be entitled to a toll (to 
be taken in specie) for flour sold in the market at Manchester, 
on the market day. It was proved at the trial that he was 
entitled to a toll on flour brought into the market and there 
sold: but he had no right to any toll for flour sold in the 
market without being brought there, — that is, upon a sale 
by sample. The learned judge who tried the cause was of 
opinion that this evidence ^d not support the averment in 
the declaration, and nonsuited the plaintiff. The majority 
of the Court, however, thought tl^e evidence sufficient, and 
set aside the nonsuit. The Chief Justice, Lord Kenyon, 
said the claim was stated in the declaration to be of a toll 
in specie, which necessarily implied that the commodity in 
respect of which the toll arose, was brought into the market. 
Grose, J. was of the same opinion ; but Mr. Justice Ashurst 
thought that, as the record was to remain as evidence of the 
right in future ages, the plaintiff should have shewn that he 
was entitled to a toll on goods sold in the market, though 
not brought there in bulk, a)id that the nonsuit therefore 

> 4T.R.104. 
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was right The record, he thought, would be evidence of a 
claim for toll on contracts for the sale of goods in the market 
by sample, which the evidence had disproved. 

The Chief Justice observed that there might be a sale by- 
sample in fraud of a market, but not qua sale in a market; 
for the expression ^^sale in a market" imported that the 
goods were brought into the market and ready to be delivered 
to the purchaser. If the plaintiff's demand had arisen on 
contracts of sale by sample, he would have brought a different 
kind of action, — namely, an action for the fraud in not 
bringing the goods into the market. It was not necessary 
to determine whether or not a right to take toll on goods 
sold by sample, could be supported. 

The subject of a sale by sample t to which the Chief Justice 
alluded in the above judgr/ient, is one of considerable im- 
portiance to the owners of markets and to the public ; and 
we shall examine the cases upon the subject, with some 
minuteness. In the above case it was merely decided, 
that a claim in a declaration for toll in specie, on goods 
" sold in a market," implied that the goods were themselves 
to be brought into the market and there sold, and was sup 
ported by evidence of a right to a toll on goods so brought 
into and sold in the market, without proof of any right to 
toll on goods merely sold in the market without being brought 
into it. We shall presently see that no toll, as toll, arises 
upon a sale by sample, though the seller may be liable to the 
owner of the market in an action on the case for not bringing 
his goods into the market for sale. 

In The Bailiffs of Tewkesbury v. Diston ^ the question 
raised was as to the legality of buying corn by sample in a 
market in which the plaintiffs had a right to toll on all corn, 
&c. brought into the market to be sold, and there in fact 
sold, on the market day : whether such a purchase by sam- 
ple, — the bulk, (as the purchaser, the defendant, was aware) 
not being in the market at the time of the sale to him, — 
were legal, — or whether it were a fraud on the plaintiffs, — 

» 6 East, 438. 
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for which they had a right of action against the purchaser, 
was the question. After much deUberation, the Court were 
of opinion that the purchaser was not liable to the action. 
I have marked the words " purchase/' and ** buying/* for the 
purpose of calling the particular attention of the reader to 
them ; for he will see, by a subsequent decision, ^ that the 
case of the seller and that of the buyer stand on totally dif- 
ferent grounds in such a transaction ; and that what may be 
legal in the buyer, may be fraudulent and illegal in the 
seller, and subject him to an action: we shall find that this 
is the case from a consideration of these two authorities; 
each arising upon transactions in the same market. It will 
be necessary to look at the form of the declaration before we 
advert to the facts of the case. 

The plaintiffs (in the action against Diston) declared that 
they were possessed of a market bolden every Wednesday, at 
Tewkesbury, for the buying and selling of corn, &c.; and 
that by reason thereof they were entitled to a reasonable toll 
(stating it) of all grain. Sec, brought into the market to be 
sold, and there sold, on any such market-day : and that the 
defendant, well knowing the premises, but fraudulently and 
maliciously intending to injure them in that behalf, and to 
deprive them of their toll, and to hinder them from enjoying 
the benefit and profits of their market in as full and ample a 
manner as of right they ought to do, wrongfully, injuriously, 
deceitfully, and fraudulently bought in the market on a 
market-day there, of one J. D. ninety-six bushels of wheat, 
by sample, — the wheat, 50 bought ^ or any part thereof, not 
being in the market, nor brought by the said J. D. into the 
market to be sold, and there sold ; and the defendant well 
knowing that the wheat had not been brought into the market 
to be sold, and was not in it at the time of his buying it ; 
whereby, &c. — Another count alleged that the toll was duo 
on all com brought into the market on the market-day to be 
sold, and there sold ; and stated that the wheat bought by 
the defendant, was to be delivered in Tewkesbury. — The 

» The Bailiflfs of Tewkesbury v. Bricknell, 2 Taunt. 120. post. 71. 
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5th count stated that the defendant, on a market-ds^, bought 
in the market ninety-six bushels of wheat, which had been 
brought into and was in the market, to be sold ; by reason 
whereof the plaintiffs became entitled to a certain toll, which 
they demanded, and that he refused to pay it. 

The plaintiffs had a verdict at the trial, subject to the opi- 
nion of the Court on a case of which the following are the ma- 
terial parts : The plaintifis were the owners by prescription of 
a market held every Wednesday at Tewkesbury, for the sale 
of com, 8cc. ; and all com, &c. brought into the market and 
there sold in bulk had immemorially paid a certain toll amount- 
ing to one peck in forty-eight bushels. Until thirty or forty 
years back, all com sold in the market vms pitched there and 
sold in bulk ; but since that period a practice had gradually 
prevailed of selling by sampk, — but in such cases the custo- 
mary toll had also until lately been taken when the com was 
delivered in Tewkesbury. The defendant on the market-day, 
knowing of the plaintiffs' claim to toll as stated above (which 
was to be paid by the buyer), bought ninety-six bushels of 
wheat of J. D. in the market, by sample. The wheat so 
bought was (to the knowledge of the defendant) in the bam 
of J. D., and had never been brought into the market or paid 
the toll. Two days after the sale, the corn was delivered to 
the defendant in Tewkesbury, but not in the market. The 
officer of the corporation demanded toll of him, which he re- 
fused to pay. 

For the plaintiffs it was contended : that it was a fraud in 
law to purchase corn by sample in the market, whereby the 
owner of the market was prevented from taking the accustomed 
toll. The defendant had the benefit of the market, to go in 
search of the seller of the commodity he wanted, and to look 
at the article ; and the seller had a corresponding benefit. If, 
then, both parties had all the advantages of a sale by bulk in 
the market, it was but just that the buyer, from whom the 
toll was due, should pay it, as the legal consideration for the 
benefit he received. His refusing to do so, was an injury to 
the plaintiffs, and a fraud in law. On the fifth count, it was 

f2 
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argaed that the law, by a fiction, would consider the delivery 
of the sample at the time of the sale as a symbolical delivery 
of the commodity in bulk — pars pro toto — and that when the 
corn was afterwards delivered, in pursuance of the contract 
made in the market, the delivery related back to the time and 
place of contract, and was to be considered as one entire act 
of sale and delivery in the market. — For the defendant it was 
argued : that it was necessary that fraud in fact should be 
proved and found by the jury, which had not been done here. 
It should be shewn that the defendant was guilty of some 
trick or conspiracy, by which the corn was prevented from 
coming to market, which would otherwise have been taken 
there. The fallacy of the plaintiffs' argument lay in assuming 
that the mere fact of purchase by sample without paying a 
toll was an actual wrong done to their franchise^ — which could 
only be supported by shewing an extension of their prescription 
from a toll on corn brought in bulk into the market and sold 
there, to all contracts for the sale of corn made there, whether 
it were brought into the market or not. — As to the fifth county 
it was disproved by the facts ; for the toll, qud toll, did not 
accrue. 

After consideration. Lord Ellenborough C. J. delivered the 
the judgment of the Court. His lordship in the course of it 
observed, that the plaintiffs in every count of their declaration^ 
except the last, complained of the defendant as a buyer in 
their market bi/ sample, of wheat not brought into the market by 
the seller, — " whereby they were prevented from taking their 
toll out of the said wheat, as they would have done if the 
wheat had been brought into and placed in the market." In 
the last (the fifth) count, they complained of a non-delivery 
on demand of the toll due upon a sale of corn alleged to have 
been brought into the market to be sold, and there sold, — and 
which the count supposes to have been capable, at the time, of 
specific render and delivery. That count, however, and the 
ingenious and learned arguments founded upon it, must be 
wholly laid out of question, on this simple ground, — that it 
contains certain allegations o/'y«f^, which are not in any de- 
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gree sustained by the evidence stated. There was no such 
corn actually brought into the market to be sold« nor was any 
such com there sold, nor did there ever exist any such phy- 
sical possibility of rendering in kind the toll demanded, as the 
fifth count supposed. And although the delivery of the sam- 
ple might be for some purposes a sale and delivery of that com 
of which it is a part, or mther of the quality of that which it 
represented and exemplified, yet its production in the market 
could not operate as a production of the bulk actually sold, so 
as to generate in point of fact the consequences of such pro- 
duction, by affording the means of taking the toll specifically 
thereout : for no fiction or intendment of law, no symbolical 
transfer whatever, could operate to produce an effect merely 
natural, which could only be produced by natural means, — 
namely, by the specific introduction of the commodity itself, 
in its proper form and bulk, into the place where the toll was 
demanded, and where the fifth count supposed that it could 
(if the defendant had been so pleased) have been specifically 
rendered. That count, therefore, failing for want of the proof 
necessary to sustain the material allegations of fact contained 
in it, the question must turn upon the other counts, which 
complained of the defendant as a buyer of corn by sample, in 
fraud of the plaintiff''s right to a market-toU. The complaint 
was made of the buyer only. It was not a charge in the na- 
ture of a conspiracy against the buyer and seller jointly, for an 
injuiy resulting to the plaintiffs from their joint contrivance 
and concert, but from the supposed misconduct and fraud of 
the defendant — the buyer, as such — and which was stated to 
consist in the mere act of buying corn by sample, which he 
knew at the time was not in the market. In that respect, the 
case was perfectly novel and unprecedented. Assuming, how- 
ever, for the sake of argument, that a selkr^ (whose case was 
very different from that of a buyer, but which it was not at pre- 
sent necessary to consider) would under the circumstances be 
liable to this species of action, as for a sale to the prejudice 

* See the case of the seller, the Bailiffs of Tewkesbury v. Bricknell, post. 
71. 
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of the plamtiffs' market, — did it £^k>w that a buyer would 
be so also ? His lordship, after noticing at length the distinc- 
tion between the case of the buyer and that of the seller, pro- 
ceeded : Why, in justice, and on the ground of receiving the 
considenttion for which the toll is payable, should the buyer 
in this case be required to pay it ? The com he has bought 
some time before (by no fraud or contiivance of his own), it is 
true, is delivered at Tewkesbury ; but the coixection of the 
market at the time and place of sale has been wholly lost to 
him in point of benefit. He had no benefit from the previous 
view of the entire bulk exposed in the market-place : he had 
not had the advantage in reduction of price which frequently 
results to the buyer, from the seller's dread of being obliged to 
cany back bis commodity in bulk unsold. Of these advan- 
tages it does not appear that he has been deprived by any act 
or consent of his own ; or that he could have obtained his com 
from the seller on any other terms, or by any other mode of 
sale and delivery, than that by which, in fact, he has received 
it. But, independently of these circumstances, by which the 
case of the buyer is distinguished from that of the seller (upon 
which latter case he would not be understood as intimating 
any opinion), it does not, upon the facts stated, appear that 
the injurious consequences alleged to follow from the buyii^ 
of corn under these circumstances — viz., the loss of a toll 
which the plaintiffs otherwise would have taken — had, in 
fact, followed therefrom. How does it appear that this corn, if 
not sold by sample, would ever have been sold by bulk in 
Tewkesbury market ? And yet it should so appear, by evidence 
sufficiently probable as to induce this conclusion ; otherwise 
the consequential damage, which is the foundation of the ac- 
tion, is unproved, and of course the action is not maintainable. 
This allegation, of special damage, was sustained by no evi- 
dence sufficiently proximate to enable the Court to connect it 
with the act of buying, as the consequence and effect of such 
act. Upon this ground, therefore, they were of opinion that 
that allegation also — viz. of damage occasioned by the act of 
buying — as well the allegation that the buying itself was in 
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fraud of the plaintiffs' right to a market-toll, and with intent 
to deprive them of the same — was not made out, in point of 
fact, by competent evidence, warranting such conclusion in 
point of law. On these grounds, they were of opinion that 
judgment of nonsuit ought to be entered in favour of the de* 
fendant. 

It appears from this case, that no action lies against a 
person for buying com by sample in what is called a '^ pitched 
market," in which a right of toll on corn brought there for 
sale and there sold, exists, — where the bulk, to the know- 
ledge of the purchaser, has not been brought within the 
limits of the market ; provided it be not done by trick and 
contrivance, by conspiracy between the parties, for the pur- 
pose of depriving the owner of the market of the toll which 
would be due to him, if the bulk w6re brought into and sold 
in the market ; that case may perhaps admit of some doubt* 

The above case was decided in the year 1805 ; and in 1809, 
the question of the seller by sample in the same market (the 
bulk not being brought into the market) came under the con- 
sidemtion of the Court, in the same form of action. It was 
there decided ^ that the plaintiffs might maintain a special 
action on the case against the person who sold corn in the 
market by sample, without paying to the plaintiffs the toll 
to which they would have been entitled had the bulk been 
brought [into and sold in the market. This case is an im- 
portant one, especially taken in connection with that above 
cited, as regards the rights of the owner of such a market as 
this, and the rights and liabilities of the public, and as shew- 
ing the distinction which exists between the case of the buyer 
and that of the seller. The Court had, in the action against 
the buyer, in some degree prepared the way for this question 
by noticing this distinction, and we shall find that the dif- 
ference is not an imaginary but a real and substantial one. 

The declaration stated the plaintiffs' right to the market 
and toll, in the same manner as that in the action against 
Diston had done ; and alleged that the defendant, on a certain 

» The Bailiffs of Tewkesbury v. Bricknell, 2 Taunt. 120. 
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market-day, at Tewkesbury, sold some beans by sample in the 
market It then stated that the defendant ^* wilfully and 
fraudulently omitted to bring the said beans (the quantity 
sold) to market, to deprive the plaintiffs of the tolls thereof." 
The special case stated the like facts that were stated in the 
above action against the buyer, as to the corn not being in 
bulk in the market, at the time of the sale by sample by the 
defendant, and as to the ancient practice of pitching the 
corn in bulk in the market, and the gradual disuse of that 
practice for the last thirty years. 

The case was argued at length, but haying given the ma* 
terial points contended for on either side in the previous suit, 
we shall proceed at once to shew the view which the Court 
took of the case, and to state the principal reasons which 
induced them to come to the decision that the defendant was 
liable to the action. It was in effect, the Court said, an 
action against the defendant for selling corn in the market by 
sample, which was alleged in the declaration to be done fraudu- 
lently and injuriously to the plaintiffs; that is, not fraudu- 
lently according to the common sense of the word, but only 
fraudulently because injuriously, as depriving the plaintiffs of 
a toll to which they were entitled. The first question was — 
whether the selling by sample in the market was an injury 
to and a fraud on the persons who have a right to toll on 
goods sold in the market ? As to that point, it was very ex- 
traordinary that no cases were found to have been decided on 
the question, for neither had any of the counsel mentioned 
any, nor had any occurred to the Court. Considering that 
the origin of markets was by grant from the King, or by pre- 
scription, which supposed a grant, a lord of a market must 
necessarily have a right of action against any person who 
injuriously deprives him of toll accruing in that market. 
That being so, then came the question on the sale by sample; 
which mode of sale, though certainly not very recent in 
Tewkesbury, nor in many other towns, was comparatively 
modern. It had now in great measure superseded the ancient 
practice ; but anciently, when the communication throughout 
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the couatry was more rare and difficult, it was a great con-> 
venience both to the buyer and to the seller, to have a com- 
mon place of meeting, to barter and sell their goods; and 
even now it certainly was to a degree a convenience. But: 
at the same time it operated as a tax upon the commodity, 
by enhancing the price, and by the restrictions which it im* 
posed on the operations of trade, if persons might not buy 
or sell but in that market. One question was — whether 
they who sell by sample have any benefit from the market ? 
And it was said that if they could not sell by sample, but 
were compelled to pitch their corn in bulk, they would not go 
there at all, but would sell at their own houses ; and that 
therefore the market was not beneficial to them. But on the 
other hand, they have a benefit from frequenting the market, 
for there they find customers, — persons ready to buy ; there- 
fore, by going to the market, they have the benefit of the 
market. If so, then the lord of the market ought not to be 
deprived of the benefit of the toll, which was his due for 
goods sold by persons taking the benefit of the market. The 
Prior of Dunstable's case* was a very strong authority, that 
a person taking the benefit of a fair shall pay the duties of it j 
and consequently, to persons taking advantage of a market 
and selling there by sample, the principle of that case strongly 
applied. The circumstances of that case were quite imma- 
terial, but the principle thereby established was, — that where 
a person does anything injurious to the right of a market, the 
lord of that market shall have an action. In Moseley v. Pier- 
son, ^ Lord Kenyon held it a clear fraud on a market to sell 
goods by sample therein. He says : If the plaintiff's demand 
had arisen on contracts of sale by sample, he would have 
brought a different kind of action, — an action for the fraud 
in not bringing the goods into the market. He refers to no 
authority, but states it as a clear principle in his mind, that 
if a person sold by sample in the market, it would give an 
action as for an injury to the market. Upon this ground, the 

» 11 H. 6. 19 B. 24 T. R. 107 ; ante, 64. 
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Court were of opinion that the present action well lay, nnless 
the defendant brought himself within the exemption. ^ 

These cases appear to be very clear and intelligible, 
and as the facts found in them are frequently occurring in 
many parts of the country, I have thought it advisable to 
state the circumstances and the law of the cases at some 
length. It seems from them that it is in point of law a fraud 
in a person, in such a maricet as that of Tewkesbury, to sell 
by sample (the bulk not being brought into the market). 
For this frauds the owners of the tolls of the market may have 
a special action on the case against him. He has no action 
against the buyer ^ unless there is some concert or contrivance 
between him and the seller in that mode of dealing, in order 
to deprive the owner of the market of his toll. And although 
the seller may be thus answerable in a particular form of 
action, the owner of the market cannot maintain an action for 
the toll, as toll, in such a case ; nor can he justify a distress 
for the toll upon the corn when it is brought into the town to 
be delivered. This appears from the cases which have been 
already considered, and it is confirmed by the more recent 
decision in Hill v Smith. ^ 

The pleadings in that case have been already stated, in the 
Chapter on Toll Thorough. ^ The case also involved a claim 
to a Market Toll, as will be seen on reference to the former 
part of the work. Lord Mansfield, C. J. in delivering the 
judgment of the Court said (as to this part of our subject): 
The question was — whether the prescription was such as 
could be sustained in law. The plea rested on the right to 
take toll of com sold by sample. In stating that right, the 
defendant alleged that the Corporation of Worcester repaired 
the streets for the more convenient bringing the corn into the 
city to be sold there. It was contended that the claim could 

* The exemption arose on a claim made in favour of the buyer as a bur- 
gage tenant at Tewkesbury, and is immaterial in this place : it will be 
noticed in considering the subject of Exemptions from Tolls. See post. 

' 10 East, 476 : in error, 4 Taunt. 520. 

3 Ante, 10. 
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Bot be supported. It was the first time that such a toll was 
ever thought of, and he was surprised that any evidence could 
be found to satisfy a jury that such a right existed. It was 
well known that sales by sample were of modem introduction, 
and it was so admitted by the counsel for the defendant^ as an 
excuse for not finding any case in support of such a right. 
What a sale by sample was, was well understood at this day, 
but there was no explanation of it in any law-book. The 
sale by sample had no connection with the market; the corn 
so sold was never brought into the market; and if toll might 
be demanded for com so sold, he could not see why it might 
not be demanded for any sale whatever, contracted for in a 
market, — for the sample was only used to shew the quality 
of the thing sold. When the sale by sample^ as it was 
called, was considered, it was an abuse of the word '^ sale.'* 
It was no sale at all. It was a contract to sell a quantity of 
goods answering to the sample, — but not any specific goods ; 
it was to sell fifty bushels of such a quality, — but no specific 
fifty bushels. — The corn was not sold in the market ; and the 
toll to be paid for a sale in a market, is for com brought into 
the market and there sold. — The Court were, therefore, of 
opinion that the prescription could not be supported, and 
gave judgment for the plaintiff, reversing the judgment given 
below. 

This doctrine was recognised in a subsequent case ^ in the 
Court of King's Bench. The plaintiff brought trespass for 
seizing his wheat at Aylesbury. The defendant pleaded that 
the Marquis of Buckingham was seized of the manor of Ayles- 
bury, and that he and all those, Sic. from time immemorial 
had held a market at Aylesbury every Saturday, for buying 
and selling com, grain, &c. ; and had also taken toll ** of all 
corn, &c. brought into the town of A. to be sold on any 
market-day there, whereof any part was pitched within the 
market for sale, and which corn, &c. should be there sold on 
the market-day." The plea then stated that the plaintiff 

* Wells V. Miles, 4 B. & Aid. 559 : ante, (on another point) 48. 
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brought on the market-day, into the town of Aylesbury, for 
the purpose of being sold there, a quantity of wheat, part of 
which, to wit one sack, he pitched within the market for sale, 
the residue being deposited within the town of Aylesbury ; 
and ''which quantity of wheat was then sold upon the 
market-day at the market :" by reason whereof, the defendant, 
as lessee of the Marquis of Buckingham, was entitled to take 
from the said wheat the tolls so due and payable; and so 
justified the seizure. Issue was taken on the prescription, 
and the defendant had a verdict. The plaintiflF, however, 
obtained a rule nisi for entering judgment for him notwith- 
standing the verdict, and after argument the rule was made 
absolute, and the plaintiBPhad judgment. 

Abbott, C. J. said the question raised upon the pleadings 
bad in fact been decided in Kerby v. Wichelow, ^ and in the 
late case of Hill v. Smith. According to those authorities, 
toll could only be taken in respect of things actually brought 
into the market and there sold, — Best, J. observed that it 
was stated in the plea that part of the corn was out of the 
market ; and that being so, he was of opinion that the plea 
could not be supported. The authority of the cases already 
cited, is thus confirmed. 

The question in the only other case ^ which we shall have 
occasion to cite on this point, was raised upon a bill of ex- 
ceptions. The plaintiffs (below) declared that the defendant 
(below) was indebted to them in divers large quantities of 
wheat, barley, &c. due and of right payable and renderable 
by the defendant to them as and for certain tolls of wheat, 
barley, &c. by the defendant before that time brought into the 
borough of Reading, and there disposed of. The second count 
was similar, substituting only the word market for borough. 

The evidence was, that " the defendant sold to one B. C. 
eighty-three coombs of wheat in the market-place, on a mar- 
ket-day, by two sacks pitched in the market," The Court were 
of opinion that it did not appear that any corn had been 

» Ante, 48 ; 2 Liitvv. 1498. 

^ Vines v. The Mayor of Reading, 4 Bing. 8. 
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brought into the market and sold by the defendant below ; 
but from the allegation that the sale was by two sacks, it 
might rather be inferred that the corn was at a distance^ 
Judgment was, therefore, given for the plaintiff in error (the 
defendant in the action). This case is another authority to 
shew that no toll for corn, &c. sold in a market can, as toll, 
become payable, unless the corn. Sec. be actually brought 
into and sold in the market: the two sacks in this case were 
only a larger sort of sample. 

The owner of the market, therefore, has as it seems no right 
to toll unless the goods, in respect of the sale of which he 
claims it, are actually brought into the market and there sold. 
In markets in which the proper mode of selling com, &c. is 
to have the bulk itself brought into the market for sale, and 
where the toll arises upon the sale of the article there, the 
seller cannot deprive the owner of his toll by selling by sam- 
ple, (the bulk itself not being brought into the market) : If 
he does, the owner of the market may maintain a special 
action on the case against him (not for the toll, but) for the 
injury done to his market by such mode of sale. In such a 
case, however, no action lies against either the buyer or the 
seller for the toll to which the owner of the market would 
have been entitled had the bulk been brought into it and 
there sold : nor can he seize any portion of the bulk for the 
toll, upon its being afterwards brought into the town to be 
delivered in pursuance of the contract of sale. And no action 
lies in such a case against the buyer, unless there is some trick 
or contrivance between him and the seller, to deprive the 
owner of the market of his toll, by adopting the sale by sam- 
ple instead of the ordinary mode of sale which prevails in the 
market. 

Secondly. — Of Evading the Toll by Selling out of the Limits 

of the Fair or Market. 

Actions for a fraudulent evasion of toll by selling near to 
but not within the limits of a fair or market, have been of rare 
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occurrence ; few cases, consequently, are to be found in the 
books upon the subject. We have already seen^ that where 
a person does any thing injurious to the right of a market, the 
lord of the market has an action against him ; and that a per- 
son taking the benefit of a fair or market must pay the duties 
of it. It is easy to apply these two principles to the subject- 
matter of this part of our enquiry. A person who sells near 
to, but not within, the limits of a fair or market, is cer- 
tainly guilty of an act injurious to the rights of the owner, as 
it is calculated to abridge his receipt of the tolls which would 
arise upon the sale of commodities within the fair or market : 
he is, therefore, it would seem, liable to an action at the suit 
of the lord. But the loixl cannot maintain such an action, if 
he have himself been guilty of an abuse of his franchise, by 
generally appropriating a portion of his fair or market for the 
sale of articles not permitted by his grant ; even though, at the 
particular time when the person so sells his goods near to the 
fair or market, there should, in point of fact, happen to be 
sufficient room for him and his commodities within the limits 
of the fair or market, where he might have sold them. 

Prince v. Lewis* was an action brought by the lessee of 
Covent-garden market against the defendant, for selling vege- 
tables out of the market. The first count of the declaration 
charged the defendant with erecting a new market for the 
sale of vegetables near to that of the plaintiff, intending frau- 
dulently to deprive him of the profits of his market. The se- 
cond count was for exposing to sale and selling divers vege- 
tables in the public street, within seventy-two yards of the 
plaintiff's market; and contained an allegation that divers 
persons bought vegetables of the defendant there, who would 
otherwise have resorted to the plaintiff's market, and have 
there bought the articles &c., whereby the plaintiff was de- 
prived of divers tolls and profits which would have accrued to 
him from the sale of such articles in his market, Sec. 

* Per Cur. in the Bailiffs of Tewkesbury v. Bricknell, citing the Prior of 
Dunstable's case, ante, 73. 
2 5 B. & C. 363. 
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At the trialy the charter of the 22d Charles IL and the 
private act relating to Covent-garden market, which have been 
already stated/ were produced by the plaintiff. It appeared 
that the defendant resided in James-street, about seventy or 
eighty yards beyond the limits of the market ; and that be- 
tween the hours of 6 and 8 o'clock in the morning, a waggon 
laden with greens was drawn up before his door, and the 
greens were there exposed to sale and sold by him. During 
some part of the time he was selling, there was room for his 
waggon in the market ; but the plaintiff's agent, who demand- 
ed a toll of the defendant, did not inform him that there was 
room. Part of the centre of the market was let out to yearly 
tenants for the sale of different articles, not being fruit, flowers 
or vegetables (for the sale of which the charter was granted) ; 
and there were also china shops, old iron shops, and some pub- 
lic houses there. It farther appeared that the toll had been 
frequently collected for articles standing and sold in James- 
street. In consequence of so much of the market being ap- 
propriated to other purposes than those contemplated by the 
charter, the remaining space was on ordinary occasions fully 
occupied. The learned Chief Justice (Abbott) at the trial, 
(without adverting to the fact that during a part of the time 
that the defendant was selling his vegetables, there was room 
for his waggon in the market) was of opinion that the plaintiff 
was not entitled to maintain the action, unless he gave up the 
whole space of the market for the use of those who attend it, 
from day to day, for the purpose of selling those commodities 
to the sale of which the market was devoted. The plaintiff 
was therefore nonsuited, with liberty to move to have the ver- 
dict entered for him ; and he obtained a rule nisi for that 
purpose, which was eventually discharged, and the defendant 
had judgment. 

In delivering his judgment, the Chief Justice said : He still 
thought, as he did at the trial, that before the lord of the mar- 
ket, or his lessee, could complain in a court of law of a person 
who sells without the limits of his market, as doing him da- 

' Ante, 55. 
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mage, it was incumbent on him to shew (or at least the con- 
trary should not have appeared in evidence against him) that 
no part of the market which ought to be open and free of ac- 
cessy for the public accommodation, was with his assent de* 
voted to other purposes. It might be ivne, perhaps, upon a 
critical examination of the evidence, that during some part of 
the time when the defendant's waggon was standing in James- 
street, there might have been room for it within the limits of 
the market. But assuming that to be the fact, it would not 
alter his opinion as to the right of the plaintiff to maintain the 
action ; because if, according to the general and ordinary use 
which was made of the market, the public were deprived of the 
accommodation which they ought to have, and if it generally 
happened that the space allotted to them was wholly filled upi 
then — inasmuch as the lord of the market, or his lessee, could 
not complain of a person selling near the market when it was 
full — it was incumbent on the lord, or the lessee, when, on a 
particular occasion, it was not wholly occupied, to give notice to 
any person whom he sought to charge with a toll, that there 
was room. That had not been done ; and the plaintiff, there- 
fore, could not claim of a person selling out of the market, the 
same toll as if he had sold in the market. It had been said 
that many of the erections in the market had existed from very 
ancient times ; and that might be so ; but before the lord of 
the market could maintain an action against any person for 
defrauding him of his toll, by selling near to it, he must re- 
move all the obstructions, and devote the whole of the space to 
the objects for the furtherance of which the grant of a market 
upon that space was intended, — viz. the accommodation of 
persons who went there to sell commodities of a particular de- 
scription. The rest of the Court concurred in this judgment, 
and Mr. Justice Bayley observed : Generally speaking, if the 
space allotted for the market was more than was necessary 
for the purposes of the market in ordinary times, the lord 
might lawfully appropriate a part of that space to other pur- 
poses ; but whenever the convenience of the public frequents 
ing the market, required th?it the whole of the space should 
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be dedicated to the use of the market, then there was an obli- 
gation on the part of the proprietor so to dedicate it. 

If the sale be made out of the market in the fair and ordi- 
nary way of business, and not for the purpose of fraudulently 
evading the toll which would be due if the article were sold 
within the market, the transaction is legal ; but if by trick 
and contrivance the sale take place near to the market but 
without its limits, for the purpose of depriving the owner of 
his toll, a special action on the case lies at his suit. But in 
such an action it seems that the fact of the fraud must be 
expressly proved and found by the jury, otherwise the sale 
will be taken to be fair and legal. 

Blakey v. Dinsdale^ was an action of trespass for seizing 
the plaintiff's wheat. The defendant justified under a claim 
by the corporation of Ripon, as owners of the market there, to 
a toll on corn brought to the market or borough for sale. It 
appeared in evidence that one Cowper had a corn-chamber at 
Ripon, and that, on a market-day, he called on the plaintiff 
at his own house there, which was about 200 yards from the 
market-place. They went together to Cowper's corn-chamber, 
where the latter shewed the plaintiff a sample of wheat, and 
sold him four quarters of similar wheat, which was then at 
Cowper's house, ten miles from Ripon. The wheat was to be 
delivered at any time within a month, at Cowper's conve- 
nience. Afterwards, and within the month, on a day which 
chanced to be also the market-day at Ripon, Cowper sent the 
wheat to the plaintiff; and as his man was driving it through 
the market-place in Ripon (which was a public street) the 
toll-collector for the corporation demanded toll for the corn. 
The man refusing to pay, the collector called the defendant, 
who was an officer of the corporation, and he took from the 
sacks thirty-two half pints of wheat for toll, — that being the 
quantity to which the corporation were entitled, if, under the 
circumstances, they had a right to any, — and it was for this 
trespass that the action was brought 

' Cowp. 661. 
G 
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The plaintiff contended that, if it was intended to be said 
that the transaction was a fraud on the corporation, with a 
yiew to elude the toll, that should have been found by the 
jury ; for the Courts never presume fraud. On the other hand, 
it was argued, that though no fraud was found, it was obvious 
that the sole object of the parties in this mode of sale was to 
evade the toll. 

The Court decided in favour of the plaintiff, and in deliver- 
ing judgment Lord Mansfield, C. J., said : As to the sugges- 
tion that this was a fraud upon the copporation, there were 
cases in which a man could not defend himself, even by facts 
ever so strong, in support of a fraud, if the fraud can be got* 
ten at; but then it must be made to appear. If this mode of 
sale were a fraud upon the toll, the remedy of the corporation 
was by a special action on the case. He remembered a case 
of that sort brought by the City of London against persons for 
bringing corn just by the market, in order to avoid the toll; 
and on a special action on the case the fraud was found. But 
this case was a very different thing. Here, the vendor lived 
in the town ; he shewed a sample of corn to a customer, who 
agreed for a certain quantity, to be delivered at his mill, 
ten miles off; and the goods happened, on a market-day# 
merely to pass through the market in the way to the place 
where they were intended to be delivered. If this were really 
a trick, the defendant should have brought an action on the 
case. 

The owner of an ancient market may by law have a right to 
prevent other persons from selling their goods in their private 
houses, situate within the limits of his franchise.^ It does not 
follow as a necessary consequence of law resulting from the 
right to a market, that he may prevent persons, being inhabi- 
tants of the place, from selling in their private houses ; but 
such right may exist wherever there is an ancient right to a 
market, either by grant or prescription. If the market be an 
ancient market, and the lord appears at all times to have pre- 

* Mosley v. Walker, 7 B. & C. 40. 
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Tented a sale in private houses, the exercise of such a controul 
is evidence of the right.^ 

It is said in an old case^^ that if a man has a fair in a place, 
those who have houses next adjoining to the fair cannot open 
their shops to sell commodities in the fair, but stallage is due 
for it ; for they cannot take the benefit of the fair without giv-^ 
ing the duties which appertain to him who has purchased it. 

An action was brought' by the proprietor of a market at 
Manchester, against the owner of a house adjoining the mar- 
ket, for opening a shop in his own house, and selling goods 
similar in kind to those on the sale of which, in the market^ 
the plaintiff had a right to stallage ; the defendant having 
at the time when he sold the goods a stall in the market-place, 
which he might have occupied. It appeared in evidence that 
the market had been from ancient times held in a public street, 
but in consequence of the increased population and traffic of 
the town, persons frequenting the market were exposed to in- 
convenience and danger; and the plaintiff had permitted a 
part of the market-place to be used for other purposes than for 
the sale of articles usually sold there. The learned Judge at 
the trial left it for the jury to say whether, from the state of the 
market-place, the defendant had a reasonable cause for quitting 
his stall and selling in his own house : they found that he 
had not, and returned a verdict for the plaintiff, and the Court 
were of opinion that the question was fairly and properly sub- 
mitted to them. 

Where a man has a market and a right to toll on the sale 
of goods therein, and another is coming to the market with 
goods, on the sale of which in the market a toll would be due, 
and a third person hinders him from coming to the market ; an 
action lies at the suit of the owner of the market against such 

» Per Holroyd, J. 7 B. & C. 56. 

^ Newington's case, 2 Roll. Abr. tit. Market (B), pi. 1. Vin. Abr. tit. 
Market (B). It is said that Lord Raymond, C. J., called this " a monstrous 
case, that a man should pay a toll for opening his windows, and laying 
goods upon his own ground :*' See 3 Burr. 1411. 

' Mosley v. Walker, 7 B. & C. 40. Mosley v. Cbadwick, cited 7 B. & 
C. 47. 

g2 
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third person, '* because of the possibility of damages."^ But 
here, the hindrance by the defendant is the only circumstance 
which is supposed to intervene between the lord and his toll, 
to prevent his receiving it. The case assumes that the person 
would, but for the hindrance of the defendant, have come to 
the market with his goods, and have sold them there : and the 
law in all cases proceeds upon proximate possibilities of this 
kind, as being prim& facie sufficiently certain. If the hin- 
drance were ultimately occasioned by any other circumstance, 
— so that what the defendant did was only an attempt to hin- 
der, and not an effectual hindrance, — that might be shewn 
by him in his defence, in order to repel the plaintiff's claim to 
damages.^ 

So, an action lies by the owner of an ancient market with a 
right of toll on goods sold, against another for erecting a new 
market near his ; and yet, possibly, the goods that came to the 
old market might not have been sold, and consequently no 
toll would have become due.' 

But the owner of an ancient market cannot maintain an 
action against another person for erecting a new market near 
to, and to the prejudice of his, — whereby he is deprived of 
tolls on articles which would, but for the new market, have been 
sold in his, — if he has acquiesced in the existence of the new 
market for twenty years without inteiTuption.* The defendant's 
market had been established without any legal authority, 
within two miles of the plaintiff's, twenty-three years before 
the commencement of the action ; and during all that time 
cattle had been bought and sold there without hindrance. 
The Court held this to be an absolute bar to the action. 

» Ashby V. White, 6 Mod. 49. 2 Lord Raym. 948, 
' Per Lord Ellenborough, C J. 6 East, 462. 
' Per Powell, J. Ashby v. White, 2 Lord Raym. 948. 
* Holcroft V. Heel, 1 B. & P. 400. Ante, 55, 
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Section IV. — Of Stallage and Pickage. 

These are two of the duties which are mentioned inComyns' 
Digest as being usually paid in fairs and markets ; and we are 
now to consider their nature, and in what cases they are pay- 
able. Stallage is a duty for the liberty of having stalls in 
a fair or market, or for removing them from one place to ano- 
ther : Pickage is a duty for picking holes in the lord's ground, 
for the posts of the stalls.^ ** Toll'' is a general word, and 
may import stallage f though both stallage and pickage are 
usually given in express terms in grants of fairs and markets : 
aind we shall presently see that stallage has but few incidents 
in common with Toll, commonly so called, and that if it be a 
toll it is one sui generis. Stallage and pickage are so nearly 
similar in all their qualities, and in the law applicable to them, 
that we shall consider them together; and the rather because 
there are few cases to be found in the books respecting them. 
They are both incident to the soil ; and, therefore, if the king 
grant a fair or market with toll to one and his heirs, to be held 
within land subject to the custom of Borough English, and the 
grantee die, the heir at common law shall have the fair or mar- 
ket and the toll, but the younger son shall have the stallage 
and pickage with the soil, by the custom.^ 

Having thus briefly stated the nature and character of these 
two duties, we will proceed to consider in what cases they are 
due and payable, and the remedy which the owner of the fair 
or market has to recover them. The right of coming into a 
fair or market to buy and sell goods, belongs to all the sub- 
jects of common right; but they cannot erect stalls or place 
tables upon the soil, for the purpose of exposing their 
goods for sale thereon, without the leave of the owner of the 
fair or market. To this effect is the case of the Mayor of 
Northampton v. Ward. * 

» Com. Dig. tit. Market, (F. 2). 

« 2 Lutw. 1519. Vin. Abr. tit. Market, (B). 

» Heddy v. Wheelhouse, Moo. 474. * 1 Wils. 107. 2 Stra. 1238. 



86 Of Fair and Market ToUs. 

It was an action of trespass for breaking and entering a 
close of the plaintiffs^ situate at Northampton^ called '' The 
Butcher's Row/* and erecting a stall there. To this the de- 
fendant pleaded several pleas, but the only one on which the 
question of law turned was the third, which was in substance 
this : That the town of Northampton was an ancient town, 
and that the place in which the supposed trespass was com- 
mitted wa3 part of the town ; that there was a public market 
held in that place every Saturday, for the selling of butcher's 
meat, and that the defendant entered the place where the 
market was so kept, with his meat, to sell it, and erected a 
stall there for the purpose of exposing it to sale there, and laid 
it on the stall to sell it ; and that the stall was necessary for 
him for the exposing of his meat for sale. The plaintiffs in 
their replication admitted that there was a market held for 
the purpose and in the manner and place stated in the plea, 
but alleged that they were seized in fee of the market, and 
that the defendant erected his stall there without their license 
or consent. 

On demurrer, the Court decided in favour of the plaintiffs. 
The question raised on the pleadings was whether, of com* 
mon right, any person might come with his goods into a 
public market and erect a stall there, for the purpose of ex* 
posing them to sale ? The Court, in giving judgment, said that 
by law every man had of common right a liberty of coming 
into any public market for the purpose of buying and selling 
there, without paying any toll, unless it be due by custom or 
prescription. But if he required any particular easement or 
convenience, — as a stall in the market, — he must have the 
license of the owner of the soil for that purpose, if there be 
no particular sum fixed by the custom of the market for stall- 
age ; and if any sum be fixed by custom, that could not be 
exceeded, but still he must agree with the owner of the soil. 
The defendant, therefore, had no right to erect a stall without 
making a satisfaction for it to the owner of the soil, which was 
called stallage ; and if the pavement or soil be picked or dug 
up, or broken, then it was called pickage. Toll could only be 
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due by grants cu8tx)m, or prescription ; and though stallage was 
called a toll in some of the books, it was a toll sui generis ; for 
the owner of the soil was entitled of common right to stallage, 
even in a newly-erected market, and the soil was no farther 
appropriated to the public use than that every man has a right 
to enter into the market to buy and sell there. 

The Court added that a market might not be improperly 
compared to a parish church, whither all the parishioners have 
a right to go to hear divine service, but have not liberty to 
furnish themselves with pews without the appointment of the 
ordinary. And they decided that the action was properly 
brought in trespass. 

In like manner, the Court determined ^ that tables cannot 
be $et in the market for the purpose of exposing goods for 
sale on a market-day, against the will of the owner of the 
soiL It was attempted to distinguish this case from the fore- 
going one, because there the defendant had '' erected a stall," 
whereas here he had only ** placed a table ;" but the Court 
said they could not criticise and distinguish between a table 
and a stall. De Grey, C. J. observed that men have a right 
to go to market, but not to meddle with or encumber the soil. 

The case of Wigley v. Peachey * was cited and relied on 
by the defendant in the last case, but the Court replied it 
was sufficient to say that the case then before them was not 
like that. It was an action of trespass for seizing beans, 8ic. 
belonging to the plaintiff. He had taken his goods into a 
market for sale, atid had laid them on the ground for sale there. 
The defendant claimed a toll for them, and on the plaintiff's 
refusing to pay it, he distrained the goods (as his plea stated) 
damage feasant, and impounded them, and so justified. It 
was, however, he)d that the placing his goods on the ground 
did not make the plaintiff a ti*espasser ab initio ; and if stall- 
8^e were due to the defendant, he ought to have brought an 
action or pursued his proper remedy for that, and not have 
distrained the plaintiff's goods damage feasant. So in another 

» The Mayor of Norwich v. Swann, 2 W. Bl. 1116. 
2 2 Lord Raym. 1589. See Willes, 623. 
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case ^ it appeared that the defendant had seized corn in his 
market at Lawnson, belonging to the plaintiff; and in his 
plea he stated that the town of Lawnson was incorporated by 
Queen Elizabeth, who granted to the corporation a market 
every Saturday ; that the place in which the corn was seized 
was the market-place ; and that the plaintiff had brought his 
corn on the market-day and set it there; and so justified the 
seizure for a distress damage feasant. But the Court held 
that the seizure could not be justified, and the plaintiff had 
judgment. 

But these two cases are essentially different from the North- 
ampton and Norwich cases: there the defendants had not 
only entered the market with their wares for sale (which they 
had a right to do), but had committed a trespass to the soil, 
the one by erecting, the other by placing, a stall thereon; 
which they had no common-law right to do. But in the cases 
last cited, the plaintiffs had merely brought their goods for 
sale to market, and placed them on the ground there; which 
they had a right to do, without being deemed trespassers. 

It has been recently decided* by the Court of King's Bench 
that the owner of a market may maintain an action of inde- 
bitatus assumpsit for stallage, without shewing any contract 
in fact between him and the occupier of the stall. It had 
been said by the Court in the Mayor of Northampton v. Ward 
that trespass was the proper form of action, and that neither 
debt nor assumpsit for stallage would lie ; but this was extra- 
judicial.^ Assumpsit lies for the use and occupation of pre- 
mises at the suit of the owner; and stallage is a satisfaction 
to the owner of the soil for the liberty of placing a stall upon 
it. If assumpsit is maintainable in the one case, there is no 
reason why it should not be so in the other. 

We have already seen* that the owner of an ancient market 
may in some cases have a right to prevent other persons from 

' The Mayor of Lawnson's Case, Cro. Eliz. 75. 

* The Mayor of Newport v. Saunders, 3 B. & Adol. 411. 

' Per Lord Tenterden, C. J., 3 B. & Adol. 413. 

^ Ante, 82. 
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selliag goods in their private houses situate within the limits of 
the franchise; and that if a man have a fair in a place, those 
who have houses next adjoining it cannot open their shops to 
sell commodities in the fair without paying stallage. 

As to the amount to which the owner of a fair or market 
is entitled for stallage and pickage, there are very few au- 
thorities. In one of the old books, ^ it is said ths^t stallage 
must be certain : but in the Northampton case ^ the Court 
said that if no particular sum is fixed by the custom of the 
market to be paid for the privilege of having a stall there, 
the person placing one must agree with the owner for the sum 
to be paid ; and if any sum be fixed by the custom of the 
market, that alone can be demanded and must be paid. 
A prescription ^ to take a certain sum for the stall and the 
soil '' prope et circa stallam" is good in law, for it is suffi- 
ciently certain, being easily ascertained by the common 
usage of the fair or market. A prescription^ also from the 
lord of a manor to take half a peck of corn in specie from 
every four bushels which are brought to market within the 
manor, ''nomine tolonii for stallage/' is a good prescription. 

Section V. — Of Exemptions from Fair and Market Tolls. 

Individuals and bodies corporate may be exempt from tolls 
in fairs and markets in various ways : by reason of their being 
tenants of lands in ancient demesne — by charter — by pre- 
scription — by reason of inhabitancy in the Duchy of Lancas- 
ter, &c. — as a resident freeman of London ; of all of which we 
shall speak in their turn. 

With respect to tenants in ancient demesne : we will briefly 
enquire who they are, from what they are exempt, the reason 
of their exemption, and in what manner they may enforce their 
privilege. Those manors are called ancient demesnes of the 
Crown, which were in the hands of Edward the Confessor, or 

' 2 Shower, 266. ' Ante, 86. ' 2 Lutw. 1519. 

* Hickman's case, 2 Uoll. Abr. tit. Market (B). pi. 2, 
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William the Conqueror, and are so expressed in the Book of 
Doomsday^ made or begun in the fourteenth year of William 
the Conqueror.^ This book is the only trial of ancient de- 
mesnes ; against which, for the uncontrollable truth and ve- 
rity thereof, there can be taken no averment ; and therefore, in 
that respect, it is like the doom and judgment at Doomsday.* 

To these tenants of lands in ancient demesne, says Fitzber- 
bert,' there are many and divers liberties, gifts and grants by 
law ; as, to be quit of toll and passage and such impositions, 
which men shall demand of them for the goods or chattels sold 
or bought by them in fairs and markets, &c. And again ;^ 
tenants in ancient demesne, by the custom of the realm, ought 
to be quit of toll, &c. in every market, fair, town, or city 
throughout the realm. And those tenants in ancient demesne 
who hold of the manor in ancient demesne which is in 
the possession of a subject, are exempt from toll, as well 
as those who hold of the manor in ancient demesne that 
is in the king's hands and possession.^ And it is said ^ that 
an inhabitant within ancient demesne, although he be not a 
tenant, shall have the privileges; which extend to tenants for 
life, for a term of years, or at will, of lands in ancient demesne.^ 

Lord Coke observes,^ that he found the reason why such te- 
nants are quit of toll throughout the realm, in an ancient 
reading, viz. that all the lands in the hands of Edward the 
Confessor and William the Conqueror, set down in the Book of 
Doomsday, were ancient demesne, and so called Terra Regis; 
and they were to provide victuals for the king's garrisons, for 
then they were troublesome times ; and for those causes, and 

> 4 Inst. 269. 

^ 4 Inst. 369. If the issue be whether the manor of X. is ancient de- 
mesne or not, the plea should aver it by the record of Doomsday ; and if it 
be not found under the title of Terra Regis there, it is not ancient demesne : 
but if the issue be whether the land be parcel of a manor which is ancient 
demesne, the plea should conclude to the country. Hunt v. Bvlto, 
1 Salk. 57. Com. Dig. tit. Ancient Demesne, (F. 5). 

8 F. N. B. 14 E. 

* F. N. B. 228 A. * F. N. B. 228 A. 4 Inst. 269. 

• The case of the town of Leicester, 2 Leon. 190. 

7 F, N. B. 228 D, » See 2 Leon. 191. 
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because tbey made provisions for others, they had many pri 
vileges. 

Although toll may have been always paid by the tenant in 
ancient demesne, yet it seems that the privilege remains and 
may be claimed. In the Institutes^^ a judgment in the case of 
the manor of Brimsgreen and Norton, is set forth. It is there 
said that the manor was ancient demesne and in the king's 
hands, and that William of Birmingham and his ancestors had, 
time out of mind and before the Conquest, taken toll as well of 
the tenants of the manor as of others. But judgment was 
given that the plaintiffs (who had alleged their tenancy in an- 
cient demesne, and claimed to be free of toll throughout the 
whole realm of England) and all others of the manor, should 
be for ever quit from the payment of toll in the town, accord- 
ing to the law and custom of the kingdom, and should recover 
damages, Sec ; ^^ and the said William of Birmingham, for his 
unjust continuation and the usurpation of his ancestors, in 
mercy, 8cc." Lord Coke, upon this, says : '' Nota, ante conques- 
turn ; and that a possession beyond time of memory shall not 
stand, but give place to law." 

And the lord in ancient demesne himself is free of toll 
throughout the realm, as well as the tenants in ancient de- 
mesne ; as appears by the Register,^ of an attachment sued by 
the IcHfd of the manor in ancient demesne against the bailiffs 
of C. because they took toll of him. And they are not only 
quit of toll, but of pontage, passage, and the like.^ 

It has been made a question in several cases to what things 
the privilege, the freedom from toll of a tenant in ancient de- 
mesne, extends : whether he is free for all goods bought and 
sold by way of merchandize, or only for the buying of such 
things as concern his lands and the sustenance of himself and 
his family, and the selling of the produce of his lands ; and 
there are various and conflicting authorities upon the subject. 
Fitzherbert is of opinion that the privilege extends to all things 
which he buys in a fair or market ,- whilst Lord Coke is of opi- 

» 2 Inst. 654. 

« Registrum Brevium, 260. » F. N. B. 228 B. 
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nion that it is limited to those things which concern his lands 
and the provision for his family. The cases^ also, are at va- 
riance with each other on the subject. 

Fitzherbert ^ quotes a case 19 Hen. 6, (66) where Newton J. 
says that tenants in ancient demesne shall be quit of toll of things 
which they sell^ which are arising of their lands, and so of all 
things which they buy which are for the manurance of the land; 
but queere, if they shall be quit for all things bought and sold ? 
But in a subsequent part of the work^^ where the forms of 
" writs to be quit of toll" are given, he says they are entitled 
to be quit of toll for their goods and chattels which they mer" 
chandize with others, as well as for their other goods ; for the 
writ to which they have a right is general, " pro bonis et rebus 
suis." Again, he says :^ See 7 Hen. 4, that a tenant in an- 
cient demesne may merchandize, buy and sell, and shall not 
pay toll ; and the same agreeth with the Register. But, Trin. 
19 Hen. 6, it is holden that they shall not pay toll of things 
coming of their tenements within ancient demesne, nor for 
things bought for their sustenance, but for other things it is a 
question : but forasmuch as they shall be quit of pontage, mu- 
rage, and passage, I conceive that they shall be quit of toll ge- 
nerally, although they do merchandize with their goods. 

Lord Coke on the other hand says, ^ That tenants in 
ancient demesne, for things coming of those lands, shall pay 
no toll, because at the beginning of their tenure they applied 
themselves to the manurance and husbandry of the king's 
demesnes ; and therefore, for those lands so holden, and all 
that came or renewed thereupon, they had the privilege. But 
if such a tenant be a common merchant for buying and selling 
of wares or merchandizes that arise not upon the manurance 
or husbandry of those lands, he shall not have the privilege 
for them, because they are out of the reason of the privilege 
of ancient demesne: and the tenant in ancient demense ought 

» F. N. B. 14 E. » F. N. B. 228 A. 

« F.N. B.228E. -* 2 Inst. 221. 
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rather to be a husbandman than a merchant by his tenure, 
and so are the books to be intended.^ 

Persons may be exempt from toll by prescription, or by the 
King's grant ; and a city, borough, &c. may prescribe to be 
exempt * 

By charters of Henry the First, and Henry the Third, all 
the men of London and all their goods are made free from scot 
and lot, and from all toll, passage, and lastage, and all other 
customs through all England and the ports of the sea. ' It 
was, however, decided on a trial at bar, * that a freeman of 
London is not exempt from toll unless he be a resident inha- 
bitant and in scot and lot; which decision, it is said,^ has 
been hitherto acquiesced in by the City. And the exemption 
cannot be claimed against tolls created by statute for new 
purposes, such as turnpike tolls. ^ 

But it seems that the King cannot grant, either to indivi- 
duals or corporations, an exemption from toll in fairs or mar- 
kets already in existence, and in which any person has a right 
to receive toll. Lord Coke^ says, the King's grant to a man 
to be free of toll in a fair or market extends to the king's own 
fair or market ; also to all tolls which, together with an y fair 
or market, are granted subsequent to the grant of discharge ; 
but it does not discharge the grantee from tolls which were 
previously due to any subject, whether by grant or prescrip- 

' The reader who is desirous of pursuing this subject farther, may find 
several cases cited in Hale's notes to Fitzherbert's Nat. Brev. 228. See also 
Vin. Abr. tit. Toll (E). The case of the town of Leicester, 2 Leon. 190 ; 
and Ward v. Knight, Cro. Eliz. 227. 

• F. N. B. 226 1. Com. Dig. tit. Toll (G. 1 .). 

• 4 Inst. 252. Com. Dig. tit. London (L. 1.). Norton's Commentaries 
on the History and Franchises of the City of London, 364. The Mayor, &c. 
of London v. The Mayor, &c. of Lynn, 1 H. Bl. 206. 4 T. R. 1 30. 1 B. & 
P. 512. 7 Bro. Pari. Cas. 120. 

• The Mayor, &c. of London v. The Mayor, &c. of Liverpool, 1 B. & 
P. 522 n. (a). Norton's Comm. 365. 

» 7Bro. P. C.121. 

• Norton's Comm. 365. 

7 2 Inst. 221. See F. N. B. 227 A. Hill v. Prior, 2 Show. 34. 
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tion. In one of the cases ^ on this point, the King granted 
to the archbishop of York the toll of all com sold in the mar- 
ket of Ripon ; and afterwards he granted to the mayor and 
citizens of York that they should be discharged from the pay- 
ment of all toll through the whole realm. Subsequently te 
these grants, the archbishop exchanged his manor of Ripon 
with the king for another manor. Under this stale of cir- 
cumstances, the question came before the Court of King's 
Bench, whether the mayor and citizens of York should be dis- 
charged of toll within the manor of Ripon ; the grant to the 
archbishop being prior to that made to them. Dyer, C. J. 
was of opinion that they were not discharged, for the grant to 
the archbishop was prior to theirs, and by the exchange be- 
tween him and the king the latter had a new right; and when 
he granted over the manor of Ripon the grantee was entitled 
to toll notwithstanding the grant to the city, for that grant 
could not discharge them of toll in Ripon, and it should not 
take effect after the exchange. If, indeed, the grant to the 
archbishop had been for life, then that made to the citizens 
should take effect at his death. They, therefore, held that 
the citizens of York should pay the toll in Ripon. 

In a recent case,* the Court put a construction upon the 
terms of some ancient charters of exemption which it will be 
well to notice in this place; there are most probably other 
places in which similar charters exist. The case itself has 
been already quoted in the course of the present chapter.' It 
is therefore only necessary to state that it was an action 
against a person who had sold corn by sample to one Buckle 
in the plaintiff's market ; upon which two questions arose, — 
one, as to the liability of the defendant (the seller) on the 
grounds already noticed, — the other, whether Buckle (the 
buyer of the corn, by whom, if at all, the toll was payable to 
the plaintiffs) was exempt from the payment of toll in the 
market, by reason of his being a burgage tenant at Tewkes- 

' The Archbishop of York's case, 4 Leon. 168, 214. 
« The Bailiffs of Tewkesbury v. Bricknell, 2 Taunt. 120. 
» Ante, 71. 
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bury ? As to this latter point, it appeared, by an inquisition 
taken on the death of Gilbert de Clare, Earl of Gloucester, 
that he on the day of his death held in fee the manor of 
Tewkesbury, with the appurtenances, of the king in capite, 
by knight's service. The inquisition enumerated the burgages, 
customary tenements, and other lands in the manor and 
borough of Tewkesbury, the value of the rents, &c. and other 
particulars usually belonging to a feudal lord in those times* 
The value of the tolls there, was found to be 100^. by the 
year. Gilbert de Clare, by his charter of the 7th of Edward 
the Second, granted aud confirmed to the burgesses of the 
borough of Tewkesbury, that they should have and hold their 
burgages by free service, at the rent of l^. for a burgage, and 
that '' the same burgesses," should be quit of toll and custom 
within the lordships of the Earl in the Honour of Gloucester 
and elsewhere in England, *^ according to ancient usage." The 
Honour of Gloucester having afterwards become vested in 
the crown, Edward the Third by a charter made in the 2nd 
year of his reign (containing an inspeximus and recital of 
the charter of Gilbert de Clare, and particularly mentioning 
the above clause of exemption from toll and custom) for a 
fine made to him by the burgesses, granted for himself and his 
heirs, that the same burgesses and their heirs and successors 
(burgesses of the same town) might be quit for ever from toll, 
pavage, murage, pontage, passage, quayage, pickage, stallage, 
and from all other such like customs, as well within the liberty 
or the said Earl as elsewhere throughout the kingdom. 

Buckle, the person who purchased the corn of the defendant 
in the manner before stated,^ in respect of which the toll was 
claimed by the plaintiffs, was at the time of the purchase 
seised and possessed of one of the ancient burgage tenements, 
and paid the yearly rent of I*, to the corporation. 

The jury at the trial found that there was no ground of 
exemption from the payment of the toll, unless it were fur* 
nished by the fact of Buckle being a burgage tenant. They 

> Ante, 71. 
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also found that so far back as the memory of living witnesses 
went, no exemption had in fact ever been allowed to any per- 
sons except the freemen of the borough; and that neither 
Buckle or the defendant was a freeman. The exemption had 
never, as far as they remembered, been allowed to or claimed 
a burgage tenant. 

The court decided that Buckle was not, as one of the bur- 
gage tenants, exempt from the toll payable by the buyer of 
goods in the plaintiffs' market. In giving judgment, they 
observed: that the words "according to ancient usage," 
which occurred in the charter, were very important, and had 
been relied upon by the defendant as affording an argument 
that the exemption contended for was pre-existing by ancient 
usage. But they also afforded a strong inference on the other 
side, — that it might be a grant of no other exemption than 
the burgesses anciently used, and so might be no grant of 
exemption at all. And it was very remarkable that the char- 
ter spoke not of tolls in Tewkesbury, but in the Honour of 
Gloucester and throughout all England : and farther that it 
was not in respect of their burgage estates, for by the charter 
the exemption was not granted to the burgesses of their heirsy 
but to them and their successors. Then, the grant by Edward 
the Third was to the burgesses, their heirs and successors, to be 
free of toll, &c. Now, one or other of those words (heirs and 
successors) must be improper : the first, if the grant were to 
a corporation; the second, if it were to the burgage tenants. 
The question was, whether on the charter and the facts toge- 
ther, found by the jury, an exemption was made out for a 
person having no other claim than as the proprietor of a bur- 
gage tenement ? The charters were so general and so loose, 
that they ought to be expounded by that usage which had 
immemorially prevailed. The charter of Gilbert de Clare 
might have exempted the burgage tenants from the tolls of 
the market, but it did not appear that it did so; and 
from time immemorial no such exemption had been allowed 
to the burgage tenants. As to the word " successors,'' it 
applied to what was usually understood to be a corporation ; 
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and to the members of the corporation the usage had always 
applied it. The charters, then^ being such as they were, and 
the usage invariable to exempt the members of the corporation 
and no others, the court were of opinion that Buckle was not 
entitled to the exemption ; and therefore gave judgment for 
the plaintiffs. 

A case has recently been before the Court of Common 
Pleas^ involving the construction of a charter of Queen Eliza- 
beth, granting an exemption from tolls^ &c. to the inhabitants 
of the borough of Truro^ which it will be proper to notice, as 
no doubt many charters containing similsur clauses exist in 
other towns. The action was brought to recover tolls alleged 
to be due in respect of goods landed by the defendant from 
shipa on the plaintiffs' quay, situate in the borough of 
Truro: the sum sought to be recovered was ]s. for every sack 
of flour landed. The plaintiffs proved a prescriptive right to 
the tolls, both by documentary and parol evidence. 

The defendant, who was an inhabitant of the borough, 
claimed to be exempt from the payment of the toll, under a 
charter granted by Queen Elizabeth in the thirty-first year 
of her reign. The charter recited, that the borough of Truro 
was an ancient borough ; that the port of Falmouth was in 
great decay, whereby the borough of Truro was so much in- 
jured, that ships of thirty tons' burden could not enter laden 
into the port, whereas vessels of one hundred tons' burden 
formerly entered; that the inhabitants of Truro had used 
every means to preserve the port, in order that ships coming 
thither might pursue their ancient course to the quay; and 
that the inhabitants of the borough enjoyed many franchises, 
privileges, immunities, Slc, both by prescription and by divers 
charters, &c. It then granted to the inhabitants to be incor- 
porated by the name of the mayor and burgesses of the borough 
of Truro ; it also granted and confirmed to the mayor and 
burgesses, and their successors, all messuages, lands, customs, 
privileges^ immunities, &c., within the borough, which they 

» The Mayor, &c. of Truro v. Reynalds, 8 Bing .275. 

H 
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er the inhabitants^ by reason of any prescription, &c., had 
held for fifty years past : ** and that the burgesses and inhabi- 
tants of the borough and their successors from thenceforth for 
ever should and might be free of toUnet, passc^, pontage, 
murage, pannage, penage, anchorage, coynage, wharfage, 
cranage, quayage, stallage, lastage, feltage, and toUage, 
stonegeld, and scot of all their own proper things, goods and 
merchandizes, throughout the whole kingdom of England^ 
except the City of London, and the suburbs and limits thereof." 

It appeared in evidence at the trial, that the toll in ques- 
tion had been, in fact, demanded and taken as well of the in- 
habitants of the borough of Truro, as of strangers ; indeed, 
about four-fifths of the entire dues were received from inha- 
bitants. The learned Judge left it to the jury to find whether 
the plaintiffs had shewn a prescriptive right to the tolls in 
question, or whether the existence of the charter of Elizabeth, 
(although it could not of itself abrogate any former grant or 
prescription) was incompatible with the presumption of such 
a prescription. They found a verdict in favour of the plain- 
tiffs. 

On a motion for a new trial, the defendant contended, 
that the charter having specified London as the only place in 
the kingdom in which the inhabitants of Truro should be liable 
to toll, it had by that specification impliedly exempted them 
in all other places, including Truro itself. The plaintiffs argued 
that the charter exempted the inhabitants of Truro from dues 
in other towns^ (except London) but did not exempt them 
from dues necessary for the support of Truro, and received by 
the corporation before the charter : and if the meaning of the 
clause were doubtful, the true exposition had been put upon 
it by contemporary and continued usage, which, in cases of 
doubt, had been holden to be the safest guide.^ And of this 
latter opinion were the court 

> See as to the exposition of such instruments by contemporary usage, 
The Attorney-General v. Parker, 3 Atk. 577. Blankley v. Winstanley, 
3 T. R. 279. Withnell v. Gartham, 6 T. R. 396. Chad v. Tilsed, 2 B. & 
B. 403. Lowden v. Hierons, 2 B. Moo. 102. Rex v* West Looe, 3 B. 
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The natural impression^ the court said, on first reading the 
passage, was, that the sovereign who grants is about to grant 
the inhabitants an exemption from some duties to which they 
were liable antecedently to the charter. But upon looking at 
the words accurately, it was plain that they cannot relate to 
duties within the borough of Truro : ^' Shall be free of toUnet, 
passage/' — that must mean passage over the lands of others, 
for it was not probable that £hey should have paid toll for 
passing over their own lands. Pontage, — that was a duty le- 
Tied for repairing bridges. It would be reasonable to exempt 
them from repairs of bridges at Exeter or Bristol ; but if they 
were not to repair at Truro, who should ? The special excep- 
tion of London from the general clause of exemption, arose 
either from the pre-eminence of the capital, or for the sake of 
greater caution ; but it leads to no inference that the inhabi- 
tants were to be exempted from the necessary charges of their 
own town. The court, therefore, refused the rule for a new 
trial. 

With respect to the remedy which a tenant in ancient de- 
mesncT, or a corporation, or an individual, who may be entitled 
to claim an exemption from toll, has against the person who 
improperly takes toll of them : they may either have the writ 
de essendo quietum de Tolonio,^ or an action on the case foi* 
damages.^ The writ may be sued out by all the tenants, and 
also by every particular person who is grieved.^ Fitzherbert* 
says, that if any city or borough ought to be quit of toll for 
the merchandizes which they buy in any town or place, and 
any of them be compelled to pay toll, all the corporation may 
bring the writ by the name of their corporation, and may have 
an alias and attachment thereupon, if need be. And since the 

& C. 677, Rex V. Grout, 1 B. & Adol. 103. The Bailiffs of Tewkesbury 
V. Bricknell, 2 Taunt. 120 ; ante, 94. 

* F. N. B. 228 B. where the form of the writ is given. 

« The Case of the town of Leicester, 2 Leon. 190. Com. Dig. tit. Toll 
(H. 1. 2.). Com. Dig. tit. Market (F. 1 .). 

» F. N. B. 227 E. 
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time when Fitzherbert wrote, it has been decided ^ that if toll 
be merely claimed of individual members of a corporation which 
is exempt, an action may be maintained on the writ in the 
name of the corporation, although the toll be not in fact paid, 
but a demand of it only made. 

It is not necessary for a tenant in ancient demesne to pre- 
scribe for the privilege of being quit of toll, because it is inci- 
dent to his estate by the law of the land : it is, therefore, suffi- 
cient for him to allege that he is a tenant and inhabitant 
within the manor of C. which is ancient demesne.^ Neither is 
it necessary for him to allege notice that he was a tenant in 
ancient demesne, although it may be more sure to do so.^ 

A man cannot prescribe in the negative,"^ " to pay no toll," 
but he ought to prescribe in the affirmative with a negative, — 
as, that he and all those. Sic. (or as the case may be) have 
been time out of mind used to buy without paying any toll. 
As to the name by which a corporation should prescribe, it has 
been decided^ that a corporation can have but one name, as 
" Burgenses,*' or "Ballivi et Burgenses." If the name have 
come to them within time of legal memory, they cannot pre- 
scribe in that name : they should in that case prescribe by 
their ancient name until such a time, and then allege their 
subsequently-acquired designation. 

' The Mayor, &c. of London v. The Mayor, Sec. of Lynn, 1 H. BI. 206. 
4 T. R. 130. 7 Bro. P. C. 120. 1 B. & P. 487. 
•2Lutw. 1146. 
« 2 Lutw. 1147. 

* Hale's notes to F. N. B. 227 1. Vin. Abr. tit. Toll (L). 
^ The Attorney-General v. The Town of Famham, Hard. 504. 
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OF CANAL TOLLS ; FERRIES AND FERRY TOLLS ; 
PORT AND HARBOUR DUES; WHARFAGE, 
CRANAGE, AND THE LIKE; AND OF DOCK 
niJES. 

Section I. — Of Canal Tolls. 

In a previous chapter^ the right of the public to a free pas- 
sage on the sea and on navigable rivers was considered ; and 
we have seen the manner in which that right may be in some 
cases abridged or qualified by reason of some benefit to the 
public, moving from those who seek to qualify or abridge it. 
It has been seen, that a navigable river is a highway, along 
which the subjects have prim^ facie a right to pass without 
disturbance or payment, and cases have been quoted to shew 
what in law constitutes such a navigable river. 

The public have, however, no common law right to use the 
banks of public navigable rivers for the purpose of towing 
their vessels ; ^ but such a right may exist by prescription ; 
and in Peirse v. Fauconberg,^ the jury found that the plain- 
tiff had a prescriptive right to a track-path on each side of 
the river Tees (according to the course of the river) for the 
purpose of towing his boats and barges, without hindrance 

> Chap. II. sect. III. p. 18. * Ball v. Herbert, Z T. R. 253. 

« 1 Burr. 292. 
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and without paying any acknowledgment to the owner of the 
soil. In another case^ the jury found that there is a custom 
on the river Thames^ which allows barges to moor for one 
tide/ at low water, at the piles in front of the wharfs ; but that 
if there were no piles^ it did not extend to allow them to moor 
at the wharfs, unless through distress. The case of Young v. 
,' reported in Lord Raymond, is not now law. 

The subject of this chapter is, however, that of Canals, 
and not rivers in general ; and the object will be simply to 
state the few cases to be found in the books which have been 
decided upon canal acts. It is of course foreign to our pur- 
pose to enter into the consideration of the acts regulating the 
various canals throughout the kingdom ; and no general rules 
or principles can be laid down applicable to canals in gene- 
ral. 

The Staffordshire and Worcestershire Canal act gave to 
the proprietors of the canal a certain rate of duty for the navi- 
gating and passing of ^* light" goods along the canal, and a 
lower rate of duty for *' heavy" goods. ' On a trial* between 
the proprietors of this and those of another canal (who had 
carried goods along the plaintiffs* canal) the jury found that 
the goods carried in the defendants' vessels, were at the time 
of the passing of the act, considered " heavy" goods ; but that 
for the last ten years (and at the time when they were borne 
along the canal) they had been and were, according to the 
custom of the country where the canal lay, considered as 
" light" goods : and the question was, for which kind of goods 
the plaintiffs were entitled to recover ? The Court decided 
that they could only recover the lower rate of duty (as for 
heavy goods) notwithstanding the custom of the country as 
to those goods for the last ten years. The canal act, they 
said, materially varied the interests of the company, and the 
rate of tonnage which they were to receive for '* light" goodie; 

» Wy^tt V. Thpmpaon, 1 Esp. 262. 

« Young V. , 1 Lord Raym. 725. See 3 T. R. 261. 

' The Staffordshire and Worcestershire Canal Company v. The Trent and 
Mersey Canal Company, 6 Taunt. 151. 
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a looser word could not have been used> but some meaning 
must be found for it. When the act passed, the goods were 
considered heavy goods ; the legislature, therefcnre, considered 
that they did not alter the rights of the plaintiffs as to them ; 
and the defendants were not bound by the country, since the 
passing of the act, choosing to regard them as light goods. 

Where powers are given by acts of parliament to the pro* 
prietors of canals, they must follow them strictly. The Man- 
c^hester canal company were empowered by statute to take such 
a rate of tolls on their canal, as should be fixed at a general 
assembly of proprietors ; and the duty on the carriage of coal 
wa# not to exceed a certain sum per ton. By another sec- 
tion of the act, they were empowered to reduce the rate of tolls, 
at a general assembly to be held upon upon three months' no- 
tice ; but no reduction was to be made without the consent of 
the major part in value of the proprietors. The plaintiffs ^ made 
a contract by deed with the company, but not at a general 
meeting, whereby (in consideration that the plaintiffs would 
mak^ a navigable cut to convey water from their collieries, 
through land not within the statutable line of the canal, and 
convey the same to the company,) the latter covenanted to 
permit the plaintiffs to carry their coals through the cut, at 
the rate of one shilling per ton, the company paying back one 
half; thus agreeing, in fact, to carry coals for the plaintiffs at 
a lower rate of tonnage than they did for the public at large. 
The court held this contract to be void for several reasons, one 
of which was, that the tolls could in no instance be reduced 
except at a general assembly, and the agreement operated as 
a reduction pro tanto. They also seemed to think it void on 
the ground that (by favouring particular individuals) it dimi** 
nished the inducement to a general reduction of tolls. The 
public. Lord Ellenborough, C. J. observed, had an interest that 
the tolls should be equal upon all ; for if any were favoured, 
the inducement to the company to reduce the tolls, generally, 
bdow the statute rate, was diminished. 

* Lees V. The Manchester and Ashton Canal Company, 11 East, 645. 
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Tbe plaintiff in another case ^ declared in trespass for seiz-^ 
ing and detaining his barge: the defendants rested their jus- 
tification on a claim for an additional toll of one shilling per 
ton on coal and coke^ navigated upon a certain part of the 
canal of which they were proprietors. This claim was made 
under a clause in their act of Parliament enabling them to 
take " for all coal and coke which shall be navigated, carried, 
and conveyed upon any part of the said intended canal, from 
the place where the said canal shall cross the river Amber, or 
from any place within two miles thereof, and passing in the 
direction towards Cromford, the further sum of one shilling 
per ton." The fact, as proved at the trial, was that the plain- 
tiff's barge, having commenced her voyage at a place more than 
two miles from the point mentioned in this clause, had been 
navigated on a part of the canal, with a cargo of coal and coke, 
within the specified distance : she was sailing in the direction to- 
wards Cromford. The learned Judge was of opinion that this 
did not render the plaintiff liable to the additional duty, and 
be had therefore a verdict. Upon a motion for a new trial, on 
the ground that his Lordship was wrong in his construction of 
the act, the Chief Justice said he thought at the trial, and he 
thought so still, that the words '^navigated from," in the 
clause, denoted a voyage from the place wliere the goods were 
loaded on board the barge; that place, in this instance, was not 
within two miles of the point specified in the clause ; and, 
therefore, the plaintiff was not liable for the additional toll. 
And Mr. Justice Bayley observed, that the ground for the ad- 
ditional toll was, that great expense was incurred by the com- 
pany in making that particular part of the canal; and as 
persons who travelled only a short distance on the canal would 
pay only a small toll, it was provided, that if that short dis- 
tance were in this particular spot, they should pay an ad- 
ditional toll. He, therefore, thought that the legislature, 
in using this mode of expression, must have contem- 
plated a voyage commencing within the specified limits. Mr. 

' Brittain v. The Cromford Canal Company, 3 B. & Aid. 139. 
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Justice Holroyd added, that the words of a clause of this sort 
ought to be perfectly clear before the Court imposed a fresh 
tax on that part of the public who used the canal. They 
therefore refused a rule for a new trial. 

In the case of the Monmouthshire Canal Company v. Ken- 
dall, ^ the company was established under the statute 32 
G. 3. ; and by a statute passed in the following year, (33 G. 3.) 
the company of proprietors of the Brecknock canal was esta- 
blished. By the latter act, it was provided that the plaintiffs 
should not take or demand for any goods which should pass 
or be navigated upon their canal, any higher rate of toll than 
should for the time being be taken by the Brecknock canal 
company. It was further provided that there should be a 
general assembly of the Brecknock canal company held twice 
a-year, at which it should be lawful for the proprietors to 
reduce or lower the tolls to be taken on their canal. In 1817, 
a general assembly of the proprietors of the Brecknock canal 
was duly convened, when it was resolved and ordered that the 
tolls on certain goods carried on their canal, should be reduced ; 
and the company put their seal to this order. A question was 
raised in this action, (which was brought to recover tolls due 
from the defendant,) whether this resolution and order were 
legally made, certain proprietors having voted by proxy at 
the assembly when they were passed, and those proxies not be- 
ing stamped. The court were, however, of opinion that the 
plaintiffs were not entitled, in this action against a stranger, 
to question the resolution and order. They were entitled to 
no more toll than was in fact taken at the time, by the Breck- 
nock canal company. If indeed, the rates on the latter canal 
had been lowered without any authority, the case would have 
been very different ; but the reduction in question was made 
by a resolution passed at a general assembly, and the seal of 
the company was affixed to it. The regulations in the statute 
were solely for the protection of the Brecknock canal com- 
pany ; and if they acquiesced in the resolution for the reduc- 

' 4 6. & Aid. 453. 
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tion of the tolls, it was not competent for the plaintiffs to shew 
that it was irregularly passed. — ^The court gave no opinion on 
the question raised as to the necessity of a stamp on the 
proxies of the absent proprietors. The objection was made on 
the 65 Geo. 3. c. 184> sched. part 1, by which '^ every letter 
or power of attorney, of any kind, or commission or factory in 
the nature thereof," and '^ every deed, or other instrument of 
procuration," are required to be stamped. 

Section IL-— Of Ferries and Ferry Tolls. 

A Ferry is a liberty, by prescription or the king's grant, 
to have a boat for passage over a stream for the carriage of 
men and horses.^ It is called in the books one of the Flowers 
of the Crown> which cannot be set up without the king's li- 
cence f but it may exist by prescription, which supposes a 
grant at the commencement. ^' Passage," which is so con- 
stantly mentioned in the charters, in connection with tolls of 
various kinds. Lord Coke says, is properly a ferry for the pas- 
sage of men and cattle over a water, for which the owner has 
atoU.» 

In an old case^ it is said that a ferry is in respect of the 
landing-place, and not of the water ; the water may belong to 
one and the ferry to another, as it is of ferries on the river 
Thames, where in some places the Archbishop of Canterbury 
has the ferry, and the Lord Mayor of London has the interest 
in the water. It is also said in the same book that the land 
on both sides of the water ought to belong to the owner of the 
ferry, otherwise he cannot land his passengers. This latter 
proposition, as to the necessity of the owner of the ferry having 
also the property in the land at the sides of the water, has 
been questioned, and indeed overruled in a recent case. We 

* Les Termes de la Ley, 338. 

" Churchman v.Tunstall, Hardr. 162. Com. Dig. tit. Pischary (B). 
3 Jehu Webb's Case, 8 Rep. 46. 

* The Inhabitants of Ipswich v. Browne, Saville 11. 
^ Peter v. Kendal, 6 B. & C. 703. 
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shall have occasion to refer to the facts and to the particular 
points there decided presently. In the course of his j udgment, 
Holroyd J. observed that he thought that what was laid down 
in Saville was not law, to the extent there stated. The owner 
of the ferry must^ as incident to it, have such a right to use 
the Is^nd on both sides as to enable him to embark and disem-* 
bark bis passengers ; but he need not for that purpose have 
any property in the soil. It is sufficient if he has a right to 
use the land for all the purposes of his ferry. And Bayley J« 
said that he could not agree with what is stated on this point 
in Saville. The reason given for his having the property in 
the soil was insufficient, for he may have a right to land per« 
sons on both shores, without having any property in the soil 
of either. The original owner of the land may have granted 
the soil of it, and reserved out of the grant to himself, his heirs, 
and assigns, the right of using the land on both sides for the 
purpose of embarking and disembarking passengers. 

Individuals, or all the inhabitants of a particular town, may 
by custom have a right of passage over a ferry without paying 
toll :^ for such a custom may reasonably have had its origin 
in an agreement that the inhabitants of the town should be at 
the charge of procuring the grant, and that in consideration 
of that, another should provide a boat and take toll at the ferry 
of all but the inhabitants, and that they should pass toll free. 
Such an agreement would be good at this day, and the interest 
of the owner of the ferry would be encumbered with the dis 
charge of the inhabitants of the town from toll for passing over 
the ferry in his boat.^ 

There are duties attached to the proprietor of an ancient 
ferry, which he is liable to an action or indictment for non-* 
performance of. He is bound to keep up and maintain the 
ferry, and to find a boat for the passage of all persons having 
occasion to use the ferry at all seasonable times.^ And if a 

» Pain V. Partridge, Carth. 191. 1 Show. 243, 255. 3Mpd.289. iSalk. 12. 

Comb. 180. Holt, a. 
' Paio V. Partridge. 
^ Pain V. Partridge ; and see Churchman v. TwDStall, Hardr. 162. 
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ferry be granted at this day^ he that accepts it is bound to 
keep a boat for the public good.^ But an action does not lie 
against the owner at the suit of an individual^ or of a town, 
for not keeping a boat there, unless he has sustained special 
damage from the neglect. The mere loss of the liberty of 
passage over the water is an injury which the individual sus- 
tains in common with the rest of the subjects ; it is, therefore, 
a common nuisance, for which the proprietor of the ferry must 
be proceeded against by indictment.^ 

Regarding the special damage necessary to sustain an ac- 
tion at the suit of an individual, where a ferry is so stopped 
that a man is delayed in his journey a little vfhile, and by rea- 
son thereof is damnified, or some important affairs neglected ; 
the Court in Pain v. Partridge * said that that was not such 
special damage as will suffice to maintain the action : it ought 
to be direct, and not consequential, — as, the loss of his horse, 
or some bodily hurt. 

In that case, the plaintiff brought an action for not keeping a 
ferry-boat, against the proprietor of an ancient ferry at Littleport 
in the Isle of Ely, from Ferry-lane to the Ad venturer's Bank, over 
the river Welney. The plaintiff alleged that a toll was payable 
for passage over the ferry by all persons using it, except theinha- 
bitants of Littleport (of which he was one), who had an imme- 
morial right to cross toll free. The defendant pleaded that he 
had at his own expence built a bridge over the river, at the pas- 
sage, where people might go over with more ease and safety, 
and that he had for that reason neglected to keep a ferry-boat. 
The Court decided that this was a bad plea, because the de- 
fendant could not suppress the ferry, and put a bridge in its 
place, without a patent from the Crown. If he had petitioned 
for such a patent, in consideration that he would build the 
bridge, and it had been found upon an inquisition on a writ 



» Per Holt, C. J. 1 Show. 257. 

* See last note, and Mayor of Lyme Regis v. Henley, 5 Bing. 91. S. C. 
(in Error) 3 B. &Adol. 77, when the judgment of the C. P. was affirmed. 
3 See the Report in Carth. 194. 
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ad quod damnum^ that it might be doue without injury to the 
public, he might have been justified.^ 

An action lies against a ferryman if he takes excessive toll, 
or if he takes toll of any person who is exempt.^ 

An action lies at the suit of the owner of an ancient ferry 
against one who erects another ferry near to it.^ If a ferry be 
erected by licence, another cannot erect a ferry to the nuisance 
of it.^ This is laid down as a general principle in the text 
books, but it is evident that the phrase '' near to," on account 
of its laxity, is liable to create some confusion. It will, 
therefore, be proper to look at one or two of the more modern 
cases to see in what manner the Courts have stated the law 
upon this subject. 

The plaintiff* was lessee of the tolls of a ferry belonging to 
the corporation of Kingston-upon-Hull ; and the action was 
brought for an injury committed by the defendant having 
erected a ferry near to the plaintiff's. It was proved that the 
corporation were entitled by prescription to an exclusive ferry 
between Kingston-upon-HuU and Barton^ on the opposite 
coast of Lincolnshire (with an exception in favour of the 
inhabitants of Barton and some others, and also of market 
people passing over on market-days in market boats). The 
defendant, who was owner of a market-boat at a place called 
Barrow, had at different times (not being market-days) carried 
persons from Kingston to Barrow^ to which place they were 
going, and which lay two miles lower down the river than 
Barton. There was a daily ferry from Kingston to Barton, 
but none to any other part of the Lincolnshire coast. It was 
contended for the plaintiff that if the conduct of the defend- 
ant could be justified, it would render a right of ferry nuga- 
tory, and very soon annihilate it. 

But the Court were of opinion that the action could not be 
maintained. If, indeed, said Lord Kenyon, C.J. persons 

» Holt 6. 1 Show. 257. « Hardr. 162. Carth. 194. 

* Com. Dig. tit. Action upon the Case for a Nuisance (A). 

* Com. Dig. tit. Pischary (B.), 

* Tripp V. Frank, 4 T. R. 666. See Churchman v. Tunstall, Hardr. 162. 
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vvisbing to go to Barton had applied to the defendant^ and 
he had carried them to a little distance above or below the 
plaintiff's ferry, it would have been a fraud on the plaintiff's 
rights for which an action would have lain. But the persons 
ferried over by the defendant were substantially and not 
colourably carried over to a different place> and it would be 
absurd to say that no one should be permitted to go to any 
other place on the Humber than that to which the plaintiff 
chose to carry him. It was admitted that the plaintiff's ferry- 
man could not be compelled to carry passengers to any other 
place than Barton, and his right must be commensurate with 
his duty. 

An action on the case may be maintained for the disturb- 
ance of the plaintiff's ferry^ by the defendant plying a boat 
from and to the same places from and to which the plaintiff's 
ancient ferry-boat plies. ^ And in such a case it is no answer 
to the action to prove that the plaintiff had himself^ before the 
defendant established bis boat, neglected his ferry, whereby 
the public have been inconvenienced ; or that 2d. had been 
of late demanded and taken by the plaintiff for the passage, 
whereas formerly only \d, was taken. ^ The abuse of the 
franchise by the negligence might be a ground for the crown 
repealing the grant by scire facias or quo warranto ; but mere 
negligence in the party in whom the ferry is vested does not, 
ipso facto, destroy the right 

In the above case it was proved that the tolls had been let 
to a third person by parol, but that he had afterwards pro- 
posed to become the servant of the plaintiff, as a ferryman, at 
weekly wages, and to account for the tolls he received, to 
which the plaintiff consented ; and the Court held that this 
was a surrender of the interest of the third person (if any 
passed to him by the parol agreement) by the operation of 



» Peter v. Kendal, 6 B. & C. 703. 

^ The same fact appeared in the case of Anguish v. Ebden, (Bury Sum. 
Ass. 1830, cor. J. Parke, J.) and were held not to amount to any answer 
to the action. 
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law : ^nd that, conse(][uently, the plaintiff had a right to bring 
the action in his own name. 

Anguish v. Ebden ^ was an action for toll brought by the 
owner of an ancient ferry situate at Gorleston in Suffolk, and at 
the trial it appeared that the plaintiff had leased the tolls of 
the ferry for a term of years, but the lease was not under 
seal. On the counsel for the defendant submitting that the 
plaintiff should be nonsuited, the Learned Judge was of 
opinion that, tolls lying in grant and not in tenure, no interest 
in law passed by the agreement for letting the tolls, because 
it was not under seal, and that the action was therefore main- 
tainable» If the plaintiff had sued for an injury done to his 
interest as a reversioner in the ferry, he would have been 
defeated for want of proof of an existing valid lease. The 
plaintiff recovered. 

Section III. — Of Port arid Harbour Dues. 

Introductory Observations. 

It is said by Lord Hale ^ to be requisite for the better ex-* 
planation of the nature of sea-ports, to consider some things 
and terms that have relation thereto, and the meaning of 
Portus Maris ; and he then specifies and defines four terms 
that usual occur in relation to the subject, — viz., a Road, 
a Haven, a Port, and a Creek. In this place we will consider 
the first two and the last of these very briefly, as they are 
only mentioned in order that the third may not be confounded 
with them, and that its nature may be the better understood. 

First. — A Road is by the same authority defined to be — 
an open passage of the sea, that receives its denomination 
commonly from some part adjacent ; which, though it lies out 
at sea, yet in respect of the situation of the land adjacent, 
and the depth and width of the place, is a safe place for 

' See last note ; and see Duke of Somerset v. Fogwell, 5 B. & C. 875. 
R. V. North Duffield, 3 M. & S. 247. 

* De Portibus Maris, part 2. chap. 2. p. 46. 8vo. edit. 1787. 
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the common riding or anchoring of ships, — as Dover Road, 
Kirkley Road, 8cc. 

Second. — A Havbn is a place of large receipt and safe 
riding of ships, so situate and secured by the land circum- 
jacent^ that the vessels thereby ride and anchor safely, and 
are protected by the adjacent land from dangerous or violent 
winds, — as Milford Haven, Plymouth Haven, &c. 

Third. — ^A Port ^ is a haven, and somewhat more : — 

1st. It is a place for arriving and unlading of ships or 
vessels. 

2nd. It hath a '' superinduction of a civil signature upon 
it, somewhat of franchise and privilege.'^ 

3rd. It hath a ville or city or borough, that is the caput 
portiis, for the receipt of mariners and merchants, and the 
securing and vending of their goods and victualling of their 
ships. 

So that a port, says Lord Hale, is quid aggregatum, — 
consisting of something that is natural, viz. an access of the 
sea whereby ships may conveniently come, — safe situation 
against winds where they may safely lie, — and a good shore 
where they may well unlade ; something that is artificial, as 
quays, wharfs, cranes, warehouses, and houses of common 
receipt ; and something that is civil, viz. privileges and fran- 
chises, viz. jusapplicandi, jusmercati, and divers other addita- 
ments given to it by civil authority. 

A port of the sea includes more than the bare place where 
the ships unlade, and sometimes extends many miles: as, 
the Port of London anciently extended to Greenwich, in the 
time of Edward the First ; and Gravesend is also a member 
of the Port of London. The Port of Newcastle takes in all 
the river from Sparhawk to the sea ; the like for the extent of 
Yarmouth, Bristol, &c.* 

^ Portus est locus in quo exportantur et importantur merces. 4 Inst. 148. 

* In a very recent case (The Dock Company at Kingston-upon-Hullv. 
Browne, 2 B. & Adol. 43), this subject, the extent of a port, was much dis- 
cussed. It was an action of debt for tonnage dues in respect of ships of the 
defendant having laden and unladen goods within the Port of Kingston- 
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The caput portus^ or the town that gives its denomination, 
is sometimes inaccessible by ships or great vessels, but only 
by small vessels or lighters ; and yet it gives the denomination 
to the Port and is the head of it. Thus, Exeter is the 
caput portus, yet no vessels of burthen come within four 
miles of it. 

Fourth. — ^A Creek ^ is of two kinds, viz. creeks of the sea, 
and creeks of a port. The former are such little inlets of the 
sea, (whether within the precinct or extent of a port or with- 
out,) which are narrow little passages, and have a shore on 
either side of them. The latter are by a kind of civil deno- 
mination such ; they are such that, though possibly for their 
extent and situation they might be ports, yet they are either 
members of, or dependent upon other ports. 

Having stated thus much of the general nature of a port, 
we will now consider : 

1st. Of the erection or creation of a port. 

2nd. Of the title to ports, by gi'ant, prescription, 8cc. 

3rd. Of the rights of the owner of a port. 



upon*Hull, It appeared that " the Port" of Kingston-upon-Hull, is men- 
tioned in various acts of parliament, charters, and other documents of anti- 
quity and authenticity, in two senses ; first, according to the popular under- 
standing, as denoting a particular place ; and secondly in a larger accep- 
tion, as comprising under one name a district of many places, classed toge- 
ther for the purposes of revenue, and of which Kingston-upon-Hull is the 
chief. The statute 14 Geo. 3. c. 56. s. 42., — ^which gives the Hull Dock Com- 
pany a tonnage on ships coming into or going out of the harbour of 
Kingston-upon-Hull, and the Company's basin or docks within the port 
of Kingston-upon-Hull, or lading or unlading any of their cargo within the 
said port, — was determined by the Court of King's Bench, as using the 
word ^ Port'' in the popular sense, and not, therefore, as extending the 
burthen of the dock duties to places which, in point of local description, 
are without the port of Hull. The particular place to which the plaintiffs 
sought to extend the word port, was a place called Goole, on the River 
Ouse, and about twenty-five miles from Kingston-upon-Hull. 

* A Creek is not endowed with any privileges. Com. Dig. tit. Naviga^ 
tion (C). 

1 
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First. — Of the Erection or Creation of a Port. 

This kingdom. Lord Hale observes, ^ is an Island, and the 
ports of the kingdom are the gates, as well in reference to the 
exercise of trade, as in reference to the safety and security of 
it against foreign enemies. And every public port is a fran- 
chise or liberty, as a market or fair, and much more : for Ist, 
'it is a place of common resort of merchants and shipping; 
2ndly, every port had of necessity a market belonging to it, 
as well for the vent of merchandizes that were imported, or to 
be exported, as for the vent of victuals and provision for the 
supply of mariners and victualling of ships ; and 3rdly, to 
every public port, there were certain common tolls incident, 
as for wharfage and land-leave and the like, which by law 
cannot be taken without a lawful title by charter or pre- 
scription. 

It is evident, therefore, that the king has a special concern 
and interest in the franchise of a common port ; and cour 
sequently no subject can institute or erect one without a 
charter, or a lawful prescription, either for all comers, or for the 
men of a particular fee or precinct, as for his own tenants.^ 
Neither can a restrained or limited port, granted by the king, 
be enlarged, or extended to persons who are not included with- 
in the words of the grant. And the lord of a county palatine, 
(though he may of course, like any other person, have ports by 
charter or prescription,) cannot erect a common port within 
his palatine jurisdiction ; because the concernment of a port 
must necessarily exceed the extent and limits of the jura rega- 
lia that are incident to a county palatine : for the safety and 
commerce of the kingdom, and the king's revenue, are con- 
cerned in it. 

It is part of the royal prerogative of the crown to erect 
public ports in the kingdom. As all franchises within the 
kingdom are derived from the crown, (either immediately and 
explicitly, as by new erection, grant or charter, or presump- 

» De Portibus Maris, part 2, chap. 2. p. 50. 
« Ibid. p. 51. 
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tiyely, ad by custom or prescriptioDy) so in an especial manner 
are the ports and the franchises thereof. This brief account 
seems to be all that is requisite to be given in this place, as thii<^ 
is not intended for a treatise on ports, and the subject is only 
mentioned in order to render the question of port tolls more 
intelligible. ^ 

Secondly. — Of the Title to a Port. 

It does not, as has been just observed , belong to this work 
to enter at any length into either the origin and erection of 
ports, or to shew with much particularity the modes in which 
a subject may acquire a title to them. The foregoing section 
treats of the first of these, and all that I propose in this is, to 
consider generally of the title to a port, by grant or prescrip- 
tion. We shall then come naturally to what more immediately 
concerns our present enquiry, viz. the tolls which may be law- 
fully demanded by the owners of a port, for port-dues, wharf- 
age, and the like. With respect to the creation of a port by 
charter. Lord Hale gives numerous instances of such grants to 
various persons ; some of the grants are unlimited, others are 
restrained in certain particulars. 

In the consideration of a port, the learned author says, two 
things are involved : — 

Ist. The consideration of the interest of the soil, both of the 
shore or town which is the caput portus, and of the soil of the 
baven itself, wherein the ships ride or apply. 

2nd. The consideration of " the interest of franchise, or the 
liberty itself; that civil signature which doth give the liberty 
of public arrivage itself, which is in truth the formale consti- 
tuens of a port in a legal signification." 

Both these may be acquired by prescription. And upon 
this title, a port may belong as well to a subject as to the 
crown, as well in point of property in the soil, as in point of 
franchise ; of which several instances are given in Lord Hale^ 
and among-st them are Liverpool, Milford, Poole, Topsham^ 

' See Ball v. Herbert, 3 T. R. 261, where the subject is discussed at some 
length. 

i2 
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and others. A vast body of information on this subject, and 
on the power of the crown to erect a new port to the prejudice 
of an existing one, is to be found in the Treatise de Portibus 
Maris, but it does not seem to be necessary to say more re* 
specting it in this place. 

Thirdly. — Of the Rights of the Owners of a Port. 

The ownership of a port, which the king prim& facie has, 
but which a subject may have, is of two kinds, viz. the owner- 
ship of the property and the ownership of franchise: these 
usually concur in the same person, but they may be divided. 
The " ownership of property" is where the king, or a subject 
by charter or prescription, is the owner of the soil of a creek 
or haven where ships arrive and come to the shore. This in- 
terest may belong to a subject ; but he has not thereby the 
franchise of a port, neither can he so use or employ it unless 
he has that liberty by charter or by prescription. He may, 
indeed, bring thither his own boats, &c. to import and export 
his own goods that are not customable ; but he cannot use it as 
a public port, or admit foreigners, or take toll or anchorage 
there. It is " the ownership of franchise" which gives the 
formality or denomination of a public or lawful port, for ships to 
lade and unlade their merchandizes at ; and this, as has been 
said, may be acquired by charter or prescription. And al- 
though the soil of a creek or harbour or navigable river may be- 
long to A., the king may grant there the liberty of a port to B. : 
but if A. have the bank of the port, th6 king cannot grant to 
any one a liberty to unlade his goods upon the bank without 
A.*s consent, although such liberty may, by custom, be free to 
all.i 

From this jus dominii of property or of franchise, or of 
both, there arise several port duties, sometimes called Portatica, 
sometimes Tolls, sometimes Customs. Some of these are in- 
cident to the ownership of the port, others are due only by 
special usage or prescription. 

* Hale de Port. Mar. part 2. chap. 6. p. 72. 
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Of the former^ — dues incident to the ownership of the 
port, — are anchorage and ballastage. Of anchorage, which 
is a toll for the anchoring of a vessel in the port, little is said in 
the books : it is not mentioned in Corny n, or Viner, or Bacon. 
It properly and prima facie arises from or in respect of the 
property in the soil, of which it is evidence ; but sometimes it 
is due to the owner of the franchise merely. Lord Hale men- 
tions Plymouth as an instance where the shore of the har- 
bour belongs to one, and the anchorage to the lord of the port 
in point of franchise. Ballastage of ships, — a toll for the 
liberty of taking up ballast from the bottom of the port — arises 
out of the property in the soil. This liberty in the river 
Thames is granted by the crown to the corporation of the 
Trinity House ; and the amount per ton which the corpora- 
tion are entitled to charge the masters of vessels for ballast- 
age, is restricted by statute.^ 

The latter, — or duties that may be due to the owner of a port 
by custom or prescription, — are various, and differ in differ- 
ent ports. Amongst them are to be found Busselage, which 
Lord Hale mentions as claimed at Hull, and as one of the pro- 
fits which were answered for to the King and Dukes of Corn- 
wall in the port of Plymouth : Keelage, "viz. for every vessel 
coming within the port a certain toU;"^ and many others. In 
the king's grant of the fee-farm of the port and city of Exeter, 
are mentioned certain duties called pettji/ customs, which are 
small rates paid in respect of goods imported. Such were 
those prizes or customs belonging to the King in his Port of 
Newcastle, which are set forth in the Record, 20 Ed. 1.* 
Average, primage, and petty loading, are of the same kind.* 
Lastage, prisage, and many other dues, may likewise be law- 
fully taken by prescription in a port. 

These kmds of duties were sometimes called Tolls, some- 

■ ' See 6 Geo. 2. c. 29, &c. 

* Hale de Port. Mar. part 2. chap, 6. p. 74 ; and see part 3. chap. 4* 
p. 132. 

' ' Hale, part 3. chap. 4. p. 132. 

* Hale, part. 2. chap. 6. p. 74. 
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times Consuetadines ; from which, when they were in the 
king's own hfinds, he might and often did grant a discharge 
by charter ; but when they were already in a subject or a 
corporation, either by grant or prescription, he had no power 
to exempt any one from the payment of them. They would 
pass under the words ^'omnes consuetudines/' or ^'tolneta 
portiis de A."^ The fullest account of this kind of dues is in an 
old book called '' Consuetudines et usus Sandvici/' men- 
tioned by Lord Hale :^ and there is also a long enumeration 
of them in the Mayor of Waterford's case.^ 

But few cases are to be found in the books on the subject 
of port and harbour dues. In one of the earliest of them^ 
the court observed, that a prescription to have a port toll f(^ 
goods coming into a man's port maybe good without any consi- 
deration ; or rather, as was observed in another case,^ the liberty 
of bringing goods into a port, which is a place of safety, im- 
plies a consideration in itself. The plaintiffs, in the latter 
case, declared on a custom that they and their predecessors, 
mayors, &c. had been used to have of every master of a ship, 
%d. per ton, of all cheese brought from any port of England 
to the port of London from the east of London Bridge, in the 
name of Weighage; and that the defendant, being the master 
of a ship, had brought to the port a certain number of tons of 
cheese, for which he had refused to pay this duty. The 
plaintiffs having recovered, the defendant brought a writ of 
error, and one of the errors assigned was, that no consideration 
was alleged for the toll, which it was contended was in the na- 
ture of a toll thorough, the river being a highway ; but the 
judgment was affirmed, the court holding it to be a sufficient 
consideration that the defendant had the liberty of bringing 

< Hale, part 3. chap. 4. p. 132. 

' Part 3. chap. 2. p. 118; chap. 4. p. 133. » Davy's Rep. 6. * 

* Prideaux v. Warne, 2 Lev. 97. 1 Mod. 104. Sir T. lUym. 332. 
Ante, 20. 

• The Mayor, &c. of London v. Hunt, 3 Lev. 37. See Crispe v. 3^ 
wood, 3 Lev. 424. The Mayor of Yarmouth v. Eaton, 3 Burr. 1402 ; 
ante, 23. 
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his goods into a place of safety, which a port was. It was 
also objected, that the action should have been brought 
against the owner of the goods, and not against the master of 
the vessel ; but the court held the action to have been pro- 
perly brought against the master : he was entrusted with the 
goods> and had a recompense from the owners for port charges^ 
and it would occasion infinite trouble to find the owners of the 
goods. 

In Vinkerstone v. Ebden ^ which was an action of trover 
for a cable and the sails of a ship, a special verdict was found, 
which stated there was an immemorial custom that the mayor, 
&c. of Newcastle had used to repair the port of that town, and 
in consideration of such repair had been always used to have 
a toll of 5d. per chaldron on all coals exported, and in default 
of payment to distrain whatever goods of the exporter were by 
law distrainable ; and that the plaintiff loaded for the purpose 
of exportation a certain quantity of coals, the toll on which 
amounted to 71. which the exporter refused to pay ; where- 
upon the defendant distrained the goods mentioned in the 
declaration, being part of the plaintiff's ship. For the plain- 
tiff, it was argued that, the prescription being to distrain the 
goods of the exporter, the defendant ought not to have taken 
the goods of the master of the vessel. But the Court held the 
goods of the master to have been properly distrained ; although 
he was not strictly the exporter, yet be was the person liable 
to discharge the port duties. — In answer to an objection that 
the ship's tackle was privileged from distress, the Court de- 
cided that the goods being laden for exportation, the duty 
attached, and the ship became chargeable with the payment 
of it, and a fortiori any part of the ship ; and the defend- 
ant therefore had judgment. 

The plaintiff also contended that it should have appeared 
that the port was in repair, which was a condition precedent 
to the right of the corporation to demand the toll ; and being:, 
as it was argued, a duty against common right, the Court 

» 1 Lord Raym. 384. 1 Salk. 248. 5 Mod. 359. Carth. 357. 
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would intend nothing. But Lord Holt, C. J. and the Court 
said that the consideration stated was the obligation to repair, 
and not the actual repair. Another objection which the plam- 
tifF took was, that the toll of 6d. per chaldron was unreason- 
able ; to which the Court answered that the value of the coals 
was not mentioned, and they, therefore, could not take upon 
themselves to say that it was an unreasonable toll. 

The following cases on the rights of the trustees of a 
harbour, as decided on the construction of their act of 
parliament, are inserted because it is not by any means im- 
probable that other acts somewhat similar in their provisions 
may exist. A statute ^ enacted that the trustees of Rams- 
gate harbour should have power to impose (and it was accord- 
ingly imposed) a duty of 6d. per ton, to be paid by the master 
or owner of every British or Foreign ship, " for every loading 
or discharging, or ship in ballast within this realm, sailing 
from, to, or by Ramsgate, or coming into the harbour there." 
In an action ^ by the trustees to recover this duty, the decla- 
ration stated that a foreign ship, of which the defendant was 
master, ^Mid sail by Ramsgate and arrive at Falmouth," 
whereby the tonnage-duty accrued.- On the trial, it appeared 
that the ship, of which the defendant was master, sailed from 
a place in Norway for Falmouth, where she discharged her 
cargo. In the course of her voyage, she sailed four leagues 
south-east of the Goodwin Sands, and did not put into the 
Downs or sail within sight of Ramsgate : the Downs are five 
miles long and five broad, and are situate between the Good- 
win Sands on the east and the British coast on the west ; and 
Ramsgate is seven miles distant from any place of anchorage 
in the Downs. The usual course of ships sailing from the 
north, down the British Channel, is four leagues south-east 
of the Goodwin Sands; and ships passing in that course 
have, though very rarely, received assistance from the Rams- 
gate pilots, — Deal being equally near. 

For the plaintiff, it was insisted that every ship passing 

» 22 Geo. 2. c. 40. » Pole v. Jonson, 2 W, Bl. 7G4. 
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'' by" Ramsgate, at whatever distance^ was, under this act 
of parliament, liable to pay the duty; but the Court were of 
opinion that it was due from such ships only as came into 
the Downs, which the legislature had established as the cri- 
terion of what situation was or was not likely to be benefited 
by the harbour. There might possibly be a case, they ob- 
served, wherein a ship might come within the equity of the 
statute, though it did not sail into the Downs. The latter 
observation was made in consequence of the Chief Justice 
(De Grey) having expressed an opinion that the duty was not 
confined to such ships as actually come into the Downs, but 
that the true measure of exacting it was, whether the ship 
comes into such a situation as to be in a probable capacity of 
receiving aid from the harbour of Ramsgate : a rule which the 
rest of the court thought too lax and general. 

In another case ^ upon the same statute, in which the ship 
did not come into the Downs, the Court also decided against 
the liability of the master to the tonnage-duty ; observing that it 
was pajrable for the advantages received from the harbour, 
but that this ship had received none. 

An act of parliament imposing a tonnage-duty on vessels 
coming into the harbour of Dover, contained an exemption in 
favour of vessels belonging to his Majesty, or which should or 
might be employed in his service. It was determined ^ that 
a vessel which was hired by the postmaster-general to carry 
the mails and government dispatches to and from Dover to 
Calais, 8cc., — the master of which was permitted to carry 
passengers and their luggage, and bullion, upon freight, for 
his own benefit, — was a vessel coming within the exception 
in the act, as being employed in his Majesty's service. It 
appeared in the case that the captain was appointed by the 
postmaster-general ; the appointment stated the vessel to be 
employed in his Majesty's service ; and the captain was di- 
rected to obey such orders as he should from time to time 
receive from the agents of the government. 

» Matson v. Scobell, 4 Burr. 2258. 
« Hamilton v. Stow, 5 B. & Aid. 649. 
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In like manner, where the defendant ^ chartered his ship 
to the commissioners of the transport service, on behalf of 
the crown, and in the course of her employment as a trans- 
port ship she made several voyages from Deptford to foreign 
ports and back ; — it was considered that a temporary owner- 
ship in the vessel p^sed to the crown, and that consequently 
the defendant during the time of her being so employed was 
not to be considered as the owner, within the charters granted 
to the plaintiffs which imposed light-house duties and duties 
for buoyage and beaconage on the owners and masters of ships. 

Section IV. — Of Wharfage, Cranage, and the like. 

It is observed in the book ^ to which reference has been so 
frequently made in the previous part of this chapter, that it 
is rare to find any port where the owner of the franchise has 
not a convenient portion of the shore and land adjoining, 
where wharfs and quays and warehouses may be built for the 
lading and unlading and safe custody of merchandizes ; but 
that the interests may be and are sometimes divided, and that 
the duties which arise by reason of the goods when unladen 
and laid on shore, are different from those already spoken of. 
And it often happens that a particular place within a port may 
be of great convenience to make a common quay or wharf, 
where the property in the soil may belong to a subject^ who is 
not the owner of the port ; when, either his interest must be 
bought in by the owner of the port, or he must have the 
benefits that arise by the taking or landing of the merchan- 
dize there. 

These duties, which arise by reason of the interest in the 
soil of the shore (and which Lord Hale therefore calls '^ Shore- 
duties,") vary in different places, both in kind and amount. 
One of the most usual is that of wharfage. 

In Lord Hale, this is said to be a toll or duty for the pitch- 

* The Master, &c. of the Trinity House v. Clark, 4 M. & S. 288. See 
Vallejo V. Wheeler, Cowp. 143 ; and R. v. Jones, 8 East, 539. 
^ Hale, part 2. chap. 6. p. 76. 
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ii^ or lodging of goods upon a wharf ; and Cunningham ^ 
calls it money paid for landing goods at a wharf or quay, or 
for shipping or taking goods into a boat, &c. from thence. 
The owner of a wharf or quay is entitled at common law to a 
remuneration for the use of them ; and in one of the cases in 
the books ^ it is said that the claim for wharfage is like that 
for stallage, — the party bringing his goods to the wharf or 
quay having an easement, and the owner of the wharf or 
quay a damage. 

As to the amount which the owner of the wharf may de- 
mand as a remuneration for the use of it, it is said that a 
man may for his own private advantage in a port town set up 
a wharf or crane, and take whatever rates he and his cus- 
tomers can agree for wharfage, cranage, 8cc. ; for he does no 
more than what it is lawful for every man to do, viz. make 
the most of his own ; and such are the coal, wood, and tim- 
ber wharfs in the Port of London and some other ports. In 
many places, the duties payable in ports or for wharfage, 8cc. 
are fixed by prescription, or by the grant under which the 
owner takes them ; or settled by act of parliament; ^ in which 
cases the amount established by the prescription or limited 
by the grant or statute cannot be exceeded ; for it is part of 
that jus publicum which is vested in the community, to have 
their access to ports as freely as formerly was used. * 

In a case^ which arose under the London Dock Act, Lord 
EUenborough laid down a general principle as to the sum 
dcmandable, which it is conceived is applicable to the sub- 
ject now under consideration. There is no doubt, his Lord- 
ship observes, that the general principle is favoured both 
in law and justice, that every man may fix what price he 
pleases upon his own property or the use of it ; but if, for 
a particular purpose, the public have a right to resort to his 
premises and make use of them, and he has a monopoly in them 

' Law Diet. tit. Wharfage. 

» Serjeants. Read, 1 Wils. 91. 2 Stra. 1228. 

■ See as to the duties in Hull, 27 Hen. 8. c. 3. 33 Hen. 8. c. 33. 

* Hale, p. 77, 78. * Allnutt v. Inglis, 12 East, 527. 
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for that purpose, if he will take the benefit of that monopolyi 
he must, as an equivalent, perform the duty attached to it 
on reasonable terms. 

An action was brought^ on a custom in the city of Nor- 
wich ; and the declaration, after stating that the plaintiff had 
a common wharf and & crane attached to it, alleged the cus- 
tom to be that all goods brought down the river, or passing 
by, should pay him a certain duty. This custom was decided 
to be bad as to all those vessels which did not unload at the 
wharf, " nor any place within the city ;" there being no bene- 
fit redounding to them from the maintenance Qf the wharf, 
they only passing by, bound for another place ; they could 
therefore have no imposition on them. But, it was added, 
if they had received their freight at the wharf, the custom 
might have extended to them. 

So, the owner of a wharf in London is not entitled to 
wharfage in respect of goods unladen into barges fastened to 
the wharf the goods themselves not being laden upon it. 
This was decided in an action ^ brought against certain malt- 
factors for bringing malt to and unloading it '' at'* the plain- 
tiff's wharf; and as the question is one very likely to arise again 
in this City, it will perhaps be better to state briefly the particu- 
lars and the decision. It was stated, on a special case, that 
by an order in council dated May 1, 1674 (after reciting the 
statute of the 22 Car. 2. c. 11, which enacts that a public 
wharf or quay should be left along the river-side from the 
Temple to London Bridge, on the north side of the Thames, 
of 40 feet wide, and that no vessel should lie before any of 
such wharfs longer than should be necessary for the loading^or 
unloading of goods, without the consent of the owners of the 
wharf, and that it should be lawful for any person to load or 
unload "a^" such wharfs, the proprietors of which should 
and might demand and receive for wharfage and cranage such 
rates as should from time to time be appointed and allowed 

» Haspurt v. Wills, 1 Mod. 47. 1 Ventr. 71. t Sid. 454. Ante, 21. 
2 Stephens V. Coster, 3 Burr. 1408. 1 W. Bl. 413, 423. 
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by the King in Council) it was appointed and allowed that for 
certain goods which should be brought into, shipped off, 
-laden or unladen "a^" Brookes's Wharf, the propietors of 
that wharf should and might demand and receive a certain 
duty, set forth in the schedule annexed, for wharfage and 
cranage ; and amongst other goods, malt was enumerated in 
the order. The plaintiffs were the proprietors of Brookes's 
Wharf, and entitled to such wharfage and cranage. The de- 
fendants were the consignees of a loading of malt brought in 
a barge, which barge was fastened to and lay at Brookes's 
Wharf, and they unloaded a small part of the cargo up- 
on the wharf; and whilst she lay so fastened, the other 
part of the cargo was taken out of the barge and put on 
board lighters, but was never landed on the wharf. 

The question in the cause was — whether the defendants 
were liable to pay (according to the rate fixed by the order in 
council) for such part of the cargo as was put on board the 
lighters, and never landed upon the wharf? 

After the case had been twice argued, Lord Mansfield, C. J. 
delivered the judgment of the Court in favour of the defend- 
ant. A duty for wharfage or cranage could not be due where 
the party sought to be charged had not the use of the wharf 
or crane. Wharfage was due for the landing on the wharf; 
cranage, for the assistance of the crane ; anchorage or moorage 
were very different things. If any injury had been done to the 
plaintiffs by the defendant lying before their wharf, or by 
fastening the vessel to the wharf without any right, or in any 
other way, they might have their remedy in another method, 
but not under the statute in question, which related only to 
wharfage and cranage and gave the duty for them only. It 
was said that the owner of the goods or the vessel had the 
benefit of the wharf given to him by the act even against the 
will of the owner of the wharf; that the wharfinger could not 
hinder him from coming to it and lying at it, nor even from 
mooring and fastening to it ; and that there was no reason why 
he should receive all these advantages without making com- 
pensation to the owner, who is obliged to repair and attend his 
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wharf. The answer to this waa, that the wharfinger had his 
remedy for all that, in the same manner that he had before the 
making of the act, — if the vessel should cohurably come and 
lie before his wharf, or lie before it without intention of loading 
or unloading upon it, or if he stayed longer than the act per- 
mitted. This colourable coming thither with an unfair inten- 
tion must depend upon circumstances, and was a matter of 
&ct to be tried by a jury : an action would lie for it, and the 
jury would consider it in damages. If there were in fact such 
inconveniences as had been suggested, yet an argument ab 
inconvenienti would not hold against the express words and 
meaning of an act of parliament, and both the words and 
meaning of the act in question were extremely plain and clear. 
The court could not vary or extend the act ; they could only 
take it as they found it, and pursue it. It was not in their 
power to impose a duty. They were, therefore, of opinion 
that the plaintiffs were not entitled to recover the wharfage or 
cranage-duty for such part of the cargo as was not unloaded 
upon their wharf. 

It seems, from a case in the nisi prius reports/ that a cus* 
tom exists in the City of London, of mooring barges for one 
tide at low water, to the piles in front of the wharfs situated 
along the river ; but the custom does not extend to allow them 
to be moored to the wharf itself except through distress. 

Where, by act of parliament, property is vested in a corpora- 
tion or individuals for certain purposes, — as to erect wharfs, 
— for the use of which, for those purposes, they are entitled to 
a duty, they cannot claim any compensation for any use of 
the premises which is not mentioned in the act : they have no 
common-law right to wharfage. The plaintiffs^ brought an 
action of indebitatus assumpsit for wharfage. It appeared 
that by a statute of the 14th Geo. 3, certain persons were in- 
corporated as the Hull Dock Company, and premises (pr^ 
viously the property of the crown) were given to them for the 

* Wyatt V. Thompson, 1 Esp. 252. 

* The Hull Dock Company v. La Marche, 8 B. & C. 42. 
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purposes of the act. They were authorized to make a dock and a 
wharf or quay, for the trade and business of the town and port ; 
which wharf or quay, it was provided, should be deemed and 
taken to be a legal wharf or quay for the landing and dis«* 
charging, lading and shipping, of any goods, wares, and mer- 
chandizes. It was also enacted, that all goods. See. which 
should be landed or discharged upon any of the wharfs or 
quays which should be erected by virtue of the act, should 
be liable to pay and should be charged with the like rates of 
wharfage and payments as were usually taken for any goods, 
&c. loaded or discharged upon any wharfs or quay in the 
port of London." Upon this it was held, that as the premises 
were only vested in the company for the purposes mentioned 
in the act, they had no common law right to any com- 
pensation for the use of them ; and that, consequently, 
the plaintiffs were not entitled to any wharfage for goods 
shipped OFF from the wharfs, but only for goods landed or 
discharged upon them. It was contended for the plaintiffs, 
that the word ^* landed" in the compensation clause was in- 
serted by mistake for ^'loaded;" but the Court observed that 
that could not be, for if loaded were substituted for landed, the 
language of the statute would still be inaccurate, as it would 
then speak of goods '' loaded upon^^ the wharfs, and not 
" loaded /rom." 

With respect to the law, the Court said that a sum of 
money was given to the company out of the revenues of cus- 
toms, and other money was raised amongst themselves; and 
in consideration of the expense of making and maintaining 
the dock, certain tonnage-duties on shipping were given ; and 
by another section they were authorized to demand certain 
wharfage dues. That was clearly a bargain made between a 
company of adventurers and the public, and (as in many simi-* 
lar cases) the terms of the bargain were contained in the act, 
and the plaintiffs could claim nothing which was not clearly 
given ; and upon the words of the statute they were of opinion 
that the plaintiffs were not entitled to any wharfage for goods 
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loaded by the defendantyVom the plaintiffs* wharfs, on board 
certain ships. 

The amount to which a party claims to be entitled for 
wharfage by prescription, ought, in a plea, to be set forth with 
sufficient ceitainty. In one case,^ to an action of trespass 
for seizing the plaintiff's barley, the defendant pleaded that one 
R. D. was seized in fee of the manor of Penzance, in which 
there was a quay or pier, part of the manor ; and that he and 
all those whose estate he had, at their own cost had time out 
of mind repaired and ought to repair such quay or pier, and 
had of right taken a reasonable toll (called Barleyage) to wit, 
3 Winchester bushels of barley out of every ship's cargo 
brought upon the quay or pier to be exported in any ship. 
The plea then alleged that the plaintiff brought upon the quay 
1,200 Winchester bushels of barley to be so exported. A 
verdict having been found for the defendant, it was argued in 
arrest of judgment that the prescription as set forth in the 
plea was bad, being to take a certain out of an uncertain 
quantity : it was uncertain because '^ cargo" was too general, 
and unreasonable, as being one fixed toll out of varying quan- 
tities. But the court held the prescription good, observing 
that the word '^ cargo*' was a mercantile word well under- 
stood. 

In Vinkerstone v. Ebden,^ the Corporation of Newcastle 
claimed 5 pence, for every chaldron of coals exported ; this was 
contended to be unreasonable and excessive, being five pence 
duty for a quantity of coals which was only worth two shillings ; 
but the value of the coals not appearing on the pleadings, the 
court observed that they could not say that the toll was ex- 
cessive. 

A question arose^ as to the exemption of the freemen of 
London from the payment of wharfage for landing goods on a 
wharf belonging to the Corporation of London, called Queen- 

" Serjeant v. Read, 2 Stra. 1228. 1 Wils. 91. 

* 1 Lord Raym. 384. 1 Salk. 238. 5 Mod. 359. Carth. 357; 
ante, 62. 

' Day V. Savage, Hob. 85. 
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hithe wharf; but the point was not decided, as the case went 
off upon a question as to the manner in which the customs of 
the City ought to be certified. 

Section V. — Of Dock Dues. 

It has been deemed advisable to keep the question of 
docks and dock duties distinct from that of ports and port 
dues, both because the right to them depends upon the parti- 
cular acts of parliament under which the docks are erected, 
and because the property in a port, and that in the docks 
situated within the town which is the head of the port, is fre- 
quently in different persons. In London it is so : in Liver- 
i)ool, the corporation of that town are the owners of the port 
and the trustees of the docks, under the statute 8 Anne, c. 12. 
The powers and rights of the owners of docks are usually ex- 
pressed in the act of parliament under which they are formed, 
jor the subsequent acts ; and when that is the case they cannot 
be exceeded. And where the act is silent as to the terms on 
which the public shall enjoy the privilege of using the docks, 
they have a right to such privilege upon '* reasonable terms/' 
and the owner cannot impose what tolls or duties he pleases 
forit.^ We have already seen^ that the question as to the 
reasonableness of a particular toll is for the Court and not for 
the jury to decide. The jury are to give their verdict accord- 
ing to the invariable or uniform custom, observes the Court in 
a case ' respecting the tolls of Covent-garden market ; the 
Judge alone can decide whether such tolls are reasonable or 
not. 

Allnutt V. Inglis ^ was an action against the treasurer of the 
London Dock Company for refusing to receive certain wines 

> Allnutt v. Inglis, 12 East, 52r. 

* Ante, Chap. IV. p. 57, 62. And see the Corporation of Stamford t. 
Pawlett, 1 C. & J. 57. S. C. (in Error) 1 C. & J. 400. 

* Lowden v. Hierons, Holt, N. P. C. 647. 2 B. Moo. 102 ; see also,' 
2 Inst. 222 ; and the case of Wright v. Brewster, ante, 62- 

* 12 East, 527. 

K 
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of the plaintiff's into their warehouses, after he had tendered 
to them a reasonable sum for warehousing and securing them. 
The defendant pleaded that before the time when the company 
were required to receive the wines, they had published a table 
(which was known to the plaintiff) containing the terms on 
which alone they would receive the goods of any person into 
their warehouses, (which exceeded the sum tendered by the 
plaintiff,) and that the plaintiff refused to pay such higher 
rate of duty so fixed by the company, when he required them 
to receive his wines into their warehouses. To this there was 
a general demurrer. The form of the plea admitting that the 
sum tendered by the plaintiff was a reasonable sum. Lord El- 
lenborough,C. J. thus stated the question raised by the pleads 
ings for the opinion of the Court : The question on this record 
is, whether the London Dock (Company have a right to insist 
upon receiving wines into their warehouses for a hire and re- 
ward arbitrarjfj and at their will and pleasure, — or whether 
they are bound to receive them there for a reasonable reward 
only ? His lordship then stated the general principle of law, 
which is noticed before,^ and continued : According to Lord 
Hale, wherever the accident of time casts upon a party the 
benefit of having a legal monopoly of landing goods in a pub- 
lic port (as where he is owner of the only wharf authorized to 
receive goods, which happens to be built in a port newly 
erected,) he is confined to take reasonable compensation only 
for the use of the wharf, fico. — Here, the company's ware- 
houses were invested with the monopoly of a public privilege^ 
and therefore they must by law confine themselves to take 
reasonable rates for the use of them for that purpose.' 

In the construction of the West India Dock acts^ the fe&ow- 

1 Ante, nz. 

* In the course of his judgment, Lord Ellenborough remarked that there 
were at present (that is, in 1810,) no other places lawfuUy authorized for 
the warehousii^ of wines, except these warehontes within the Loadoii Dock 
premises, or such others as were in the hands of the Company. But if 
those other warehouses were licensed in other hands, it would not cease te be a 
monopoly of the privilege of bonding there, if the right of the p«dblic were 
still narrowed and restricted to bond their goods in those partioalar ware- 
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ing caiEies have been decided.^ The statute 39 Geo, 3. c. 69, 
sfpt. 137, gave to the West India Dock Company eertain 
rates of duties upon all goods imported from the West Indies, 
Mrbicb should be landed* unshipped, or discharged from on 
board any vessel entering into and using any of the basins or 
cuts belonging to the docks ; which duties were directed to be 
accepted and taken ^' for the use and conveniency of the docks 
and the quays, wharfs, cranes, and other machines which should 
belong thereto, and the land-waiter's fees on account of such 
goods after being unshipped, and all charges and expenses of 
wharfage, landing, housing, and weighing such goods, and of 
all such cooperage as the goods might want after being un** 
shipped, and all rent for warehouse*room for them for twelve 
weeks, and all charges of delivering the same from the said ware^ 
homesJ* It appeared that the goods of the plaintiffs, after 
having been deposited in the company's warehouses, were re- 
quinsd by the plaintiffs to be delivered for the purpose of be- 
ing removed by water carriage* For this purpose, the goods 
(ins^ad of being delivered directly from the warehouses into 
the plaintiffs' carts or lighters) were put on to trucks, and so 
conveyed by the servants of the company across the quays, 
and put on board the lighters. 

The question was, whether, for the compensation given to 
to the company by the above clause of the statute, they were 
bound to deliver the goods from their warehouses, in any other 
way than that by which they may be removed by the owner 
by land carriage ; or whether the owner was entitled, for the 
same compensation, to require that they should be delir 
vered to him in such a manner as that they may be removed by 
water » if he should be disposed or have occasion so to remove 

bmiyes, tboogh th^ might be in the hands of one or two others, besides the 
Cpmpany^ If l^e Crown should hereafter think it advisable to extend the 
privilege more generally to other persons and places^ so far as that the 
public would not be restrained from exercising a choice of warehouses for 
the purpbse, the company might be enfranchised from the restriction which 
attached upon a monopoly. 

* Htrdea ¥. Smith, Schroeder v. Smi&, 8 East, 16. 

K 2 
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them ? The company contended that they were only bounds 
in consideration of the rates of duty which were received by 
them upon the importation of goods under the provision just 
set forth, to deliver tliera, free of further charge, from their 
warehouses ; the plaintiffs contended that they had a right, for 
the same compensation, to have them taken by the company 
from the warehouses, across the quays, and by means of the 
cranes thereon put on board their lighters, so that they might 
remove them by water. 

It appeared on the trial that there was more risk, labour, 
and expense in shipping goods from the warehouses into the 
lighters, than in merely delivering them from the warehouses 
into carts for inland carriage ; because in the latter case they 
were simply craned at once from the warehouses into the 
carts, whereas in the former case they were first craned into 
trucks (as in this instance), in which they were drawn across 
the quays to the water's edge, and there reslung on other 
cranes, and so lowered into the vessels. More hands are re- 
quired, and an extra charge had always been paid for these 
services at the old legal quays, before the passing of the act. 

The Court, however, decided in favour of the plaintiffs. 
Lord Ellenborough, C. J. observing that if the goods were de- 
livered into carts, it was not contended that any thing was to 
be paid for the cranes used in such delivery ; and if the plain- 
tiffs were entitled to have them delivered into lighters, by pa- 
rity of reasoning, no compensation could be claimed for the 
use of the necessary machines, and of the quay employed and 
used on such occasion. That brought the question to the 
single point, — whether the company could say they would 
adopt only one mode of delivery ? It would be a violent con- 
struction of the aet to hold, that, when goods under certain 
circumstances might be much more conveniently delivered in 
one way than in another, the legislature intended to invest the 
company with a right of refusing to deliver them in the most 
convenient way. It should rather, in point of reason, seem 
that the mode of delivery should be left to the election of the 
owner of the goods, whose interest was to be advanced by the 
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delivery^ and who must necessarily do the first act towards a 
delivery^ by sending either a land or water carriage for them. 
The Court added, that in giving this opinion it was not to be 
understood that more was meant than that the owner of the 
goods was entitled to have such a complete delivery of them 
made to him for the amount of compensation limited by the 
actf as might enable him to carry them away, either by land or 
water at his election. 

. Another question was shortly afterwards decided on another 
part of the same section of this statute, by which a duty of 
6$. 8d. per ton (of the ship's burden) was imposed on all 
vessels entering into and using the West India Docks or any 
of the basins or cuts which should belong thereto : ** which 
rate or duty/' the act provided, *' shall be accepted for and in 
satisfaction of the use and conveniency of the said docks and 
all charges and expences of the navigating, mooring, un- 
mooring, removing, and management of such vessel, from her 
arrival at the entrance into the docks at Blackwall, until such 
vessel shall be unloaded, and moored in the dock for light 
ships ; and also of the unloading or unshipping of her cargo 
within the docks, and the land-waiter's fees on account 
thereof, and the cooperage and hoops and nails which such 
cargo may require in the course of such unloading," &c. 
On an action* brought against the company, the declaration 
(after stating that the plaintiff's ship entered the docks, and 
that he had paid the duty of 6s, 8d. per ton on the ship's 
burden) alleged that she was leaky when she entered the 
docks, and that it was necessary for the preservation of the 
cargo that it should be unloaded, and the pumps kept at 
work ; that the company refused to unload her or to cause 
the pumps to be worked, by reason of which the water flowed 
into the ship ; and that the plaintiff, for the preservation of 
the cargo, was put to an expence of 170/., in unloading it and 
in pumping the ship, and in coopering and providing hoops 
and nails in the course of unloading ; to recover which, the 
action was brought. 

» Blackett v. Smith, 12 East, 518. 
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It appeared that the ship entered the basin at Blackwall oti 
the 19th of July, when she was in so leaky a state as to render 
it necessary for the preservation of the cargo to keep the pomps 
at work^ and notice of her being leaky was given to the 
company. On the 27th^ the plaintiff sent a letter to the com^ 
pany, requiring them to furnish on the following day proper 
lighters and assistants to discharge the cargo, or as much of 
it as might be considered necessary ; and stating that in the 
event of their refusing to do so, the plaintiff himself would, 
and charge them with the expences. The company refused to 
Comply with this request, and on the 29th, the plaintiff hired 
lighters and unloaded the cargo into them from the ship. The 
6th of August was the day on which it was the turn of the 
plaintiff's ship to be quayed in rotation, but the company 
began to unload the lighters, (into which the plaintiff had 
transferred the cargo) on the 4th ; and the whole cargo was 
landed by the company from the lighters, upon the same 
quay^ and placed in the same warehouses as it would have 
been if the ship had discharged it alongside the quay in the 
usual course ; and the cooperage required to be performed to 
the cargo on the landing of it from the lighters and depositing 
it in the warehouses^ was performed by the company. 

For the plaintiff, it was contended that whatever inoonve^ 
nience arose, or whatever expense the company might be put 
to, from the unloading of ships which arrive in a leaky con* 
dition, they were owing to the monopoly which they enjoyed, 
and that they were bound to provide the means of obviating 
or bearing it. The Court, however, were of opinion that 
under the words of the statute which have been cited, the 
company were not liable to the charges for which the uctioa 
was brought. They observed that the law required ships of 
this description to go into the docks, and if they were in such 
a state when they arrived there that they could not wait fer 
their proper turn to unload, they must discharge their casrgo 
at once ; and if any inconvenience or loss ensued to the 
owners from not being able to do this in the manner piiescribed 
by the acts, it must be attributed partly to the regulations of 
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tb« acts; and partly to the leaky concUtioo of the ship itaalf. 
U was a grievance, however, which the acts threw upon the 
owners, and not upon the company* 

liord Ellenboroughf C. J. seemed to consider that there was 
an implied condition that the ship should be in a navigable, 
moorable, and removable condition when she comes into the 
docks : otherwise, the extent of loss might be incalculable 
which the company might incur in providing extraordinary 
means of performing those services for ships that were in 
such a crazy state as not to be capable of being navigated* 
moored, removed, and unloaded in the ordinary course. And 
his Lordship asked whether the plaintiff meant to contend 
that a ship coming into the docks in the leaky condition in 
which his ship entered, so as to require such extraordinary 
precautions, was to be nursed and comforted by the com*- 
pany, as if the docks were to be considered as a hospital for 
infiim ships ? 

Several cases have arisen upon the construction of the 
Liverpool Dock Acts. These docks were formed under the 
provisions of the 8 Anne, c. 12, by which (and the 2 Geo. 3. 
c» 86) certain tonnage-duties, were made payable to the 
dock company, who had granted a piece of land for the 
purpose of erecting the docks. These duties were payable for 
all ships trading or coming into or going out of the port of 
' Liverpool, with any goods or merchandize on board; such 
duties were to be paid '* at the time of the ship's discharge, 
. either inwards or outwards, at the custom-house in the said 
port; »o as no ship shall be suh^t or liable to pay the duty 
but once for the same voyage both out and home, notwith- 
standing such ship may go out and return back with a lading 
of any goodjs or merchandize." By the 2 Geo. 3. c. 86, it 
was enacted that the tonnage^duties payable upon ships 
iComing into oc arriving in the port, should be paid to th^ 
collector at the dock office upon the arrival of the vess^ 
inwards at Liverpool. 

U was decided ^ that the acts imposed only one entire duty 

» Gildart v. Gladstone, (in Error,) 11 East, 675. 
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upon one entire voyage out and home, if there be either an 
inward or an outward cargo in such voyage, and without 
making any advance, or charging two duties, if there should 
be both. For instance : a Liverpool ship carrying a cargo out 
to the West Indies, and bringing another cargo home to Liver- 
pool, is liable to only one duty, viz. the duty outwards ; and 
a foreign ship bringing a cargo to Liverpool, and carrying 
another out from thence, is in like manner liable only to pay 
the duty inwards. But where (as in this case) it appeared 
that the ship was built in another port (for and on account of 
the owner, who was residing at Liverpool, where she was 
registered) and sailed with a cwcgo from that other port to the 
West Indies, without first coming to Liverpool, but brought 
her return cargo from the West Indies to Liverpool, as to her 
home ; this was held to be one entire and distinct voyage 
within the meaning of the acts, for which the duty inwards 
was payable ; and that, consequently, when she next sailed 
from Liverpool with a cargo, she was liable to pay the duty 
outwards, although she in fact, on her first voyage, only used 
the docks inwards. The duty is payable upon ships which 
sail with a cargo outwards, except in cases in which they paid 
the duty on sailing inwards, and where such sailing outwards 
can be connected with the previous sailing inwards, so as 
to constitute under the statute of the 8th Anne, '' the same 
voyage." 

In another case ^ which turned on the same clause of the 
statute of 8th Anne, the facts were somewhat different. It 
appeared that the plaintiffs were owners of a ship which be* 
longed to, and was registered at the port of Liverpool. She 
sailed from Liverpool to Halifax, where she delivered her cargo, 
and took in another for Demerara, for which place she sailed, 
where she delivered that cai^. She there took in a third 
cargo, with which she sailed to and arrived at Liverpool. On 
leaving Liverpool with her outward cargo for Halifax, she paid 

* Gladstone v. Gildart, 2 Taunt. 97. Gildart v. Gladstone (S. C. in 
Error) 12 East, 439. 
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the outward duties required to be paid by the statute : and the 
question in the cause was^ whether she was liable to the pay- 
ment of the duties as for an inward voyage^ on her return to 
Liverpool^ from Demerara^ in consequence of her having tra- 
ded to Demerara, and delivered a cargo there^ after the delivery 
of her outward cargo at Halifax ? 

The Court decided that she was not. They thought that 
these facts disclosed *' only one and the same voyage out and 
home,'' notwithstanding the circumstance of her having traded 
to other places and delivered an intermediate cargo^ between 
the time of her quitting and returning to the port of Liverpool. 
What more, said Lord EUenborough, C. J. does ** the same 
voyage out and home'' mean, than one continued voyage, from 
the departure of the vessel out, until her return home ? And 
Lord Mansfield (in the Common Pleas ^ in which the case was 
first decided) observed, that nothing in the act restrained the 
voyage, or said that the ship should not vary it whilst she was 
out, or prescribed that she should come home the shortest way : 
she might go to any ports she pleased, and pay toll from the 
farthest port, and it was only one voyage out and one voyage 
home. 

A later statute ^ provided that ** all vessels which shall ar- 
rive at the port of Liverpool, and trade inwards, shall be liable 
to pay the dockage-rates fixed by the act, according to the 
rates payable from the most distant port or place, from which 
they shall so trade to Liverpool." A vessel cleared out- 
vi^rds firom the port of Liverpool, to St. Domingo, where she 
discharged her cargo and loaded again for London, where 
she discharged that second cargo, and loaded another cargo 
for Liverpool, and arrived there with the cargo so loaded at 
London : it was decided ^ that under the above statute, she 
was liable to pay a dockage duty according to the rate payable 
from London only, and not from St. Domingo. 

» 2 Taunt. 106. 
' 55 Geo. 3. c. 143. s. 6. 

' The Trustees of the Liverpool Docks v. Gladstone (in Error), 5 M. & 
S. 328. 
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OF TURNPIKE TOLLS. 



INTRODUCTORY OBSERVATIONS. 

The general turnpike acts now in force are, — several sec- 
tions of the 3 Geo. 4. c. 126 : the 4 Geo. 4. c. 16 ; the 4 Geo. 
4. c. 95 ; the 7 & 8 Geo. 4. c. 24 ; the 9 Geo. 4. c. 77 ; the 
1 & 2 Wm. 4. c. 25 ; and the 2 & 3 Wm. 4. c. 124. The 
several turnpike roads in England are, as to the amount of 
toll to be taken and for most other purposes, usually under the 
management of local acts ; but it is important that the provi- 
sions of the general acts should be well understood, for by the 
first of them it is enacted ^ that in order that one uniform 
system may be adhered to in the laws for regulating the 
management and maintenance of turnpike roads throughout 
the kingdom, all the enactments, provisions, matters and things 
in that act contained, shall extend to all acts of Parliament 
then in force, and to all acts which should thereafter be passed, 
for making, widening, turning, &c. any turnpike road in Eng- 
land, — save and except as to such enactments, provisions, mat- 
ters, and things as should be expressly referred to and varied, 
altered, or repealed, by any act which should be thereafter 
passed. And by the third of these statutes ^ all the clauses 

* 3 Geo. 4. c. 126. s. 4. 

' 4 Geo. 4. c. 95. s. 88. It should, howevei, be observed that neither of 
these acts extends to any roads not under the care of trustees or commif- 
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&c. of the 3 Geo. 4. are extended to that act, where they are 
not expressly altered or repealed by it 

It is therefore obvious thslt all persons interested in the 
management of any turnpike road^ though it be regulated as to 
matters of detail by a local statute, and all persons taking or 
paying tolls under any local statute^ should be well acquaint- 
ed with the provisions of the general turnpike acts. Our 
object in this place is confined to the question of tolls, and ia 
order that the provisions relating to them may be brought 
under inspection at one view, classed under their proper titles^ 
we propose to consider them in the following order: — 

Ist. Of the letting of turnpike tolls. 

2Dd. Of the collecting them. 

Srd. Of additional tolls. 

4th. Of reducing and advancing them. 

6th. Of exemptions from them. 

6th. Of mortgaging tolls and toll houses. 

These several divisions will also include all the decided 
eases to be found in the books on the construction of any sta* 
tnte, whether general or local. It may be further remarked 
that when the provisions of any act are set forth, the very 
words of the statute will be adhered to, avoiding unnecessary 
repetitions : and wherever " trustees'' of any road are men* 
tioned, '' trustees and commissioners" will be intended ; and 
in like manner whenever '' waggons^ &c." are mentioned, 
'' viraggons, carts, and other carriages" will be intended, unless 
the contrary be expressed. By this means, much time and 
space wiU be saved. 

sioners ; or to any roads made or maintained under the provisions of any 
act passed for an unlimited period (4 Geo. 4. c. 95. s. 90) : or to the acts of 
59 Geo. 3. c. 30, & c. 48, relative to the London and Hol3rhead Road by Ches- 
ter; nor to the London and Bangor Road by Shrewsbury (s. 91.); nor to 
the Comttiercial Road or the several branches leading from and out of the 
tame (s. 92.) : but they do apply to certain parts of the road from Ccuclisle 
to Glasgow (s. 93.). And see 9 Geo. 4. c. 77. s. 20. 
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Section I. — Of the Letting of Turnpike Tolls. 

The trustees of any turnpike road, at a public meeting may 
let to farm the tolls of the several gates erected upon their 
respective trusts, although no express power be given to them 
for that purpose by their own local or other acts of Parliament.^ 
In so doing, the following directions are to be observed, 
whether they are let under the powers contained in the local 
act or otherwise. 

1st. They are to cause notice ^ to be given of the time and 
place for letting the tolls, at least one month ^ before the day 
appointed, by affixing it upon every toll-gate belonging to the 
road, and by inserting it in some public newspaper, circulating 
in that part of the country. This notice must specify (1st) the 
sum which the tolls produced in the preceding year, (clear 
of the salary for collecting them, if they were collected by 
any person appointed and hired for that purpose) ; (2ndly) 
that the trustees will let such tolls by auction, to the best 
bidder, on his producing sufficient sureties for payment of the 
money monthly or otherwise (as in such notice shall be speci- 
fied) ; and (Srdly) that they will be put up at the sum which 
they were let for or produced in the preceding year, clear of 
the salary of the collector. 

2nd. In order to prevent fraud or undue preference, the 
trustees are to provide a glass with as much sand in it as 
will run from one end of it to the other in a minute, which is 
to be set on the table at the time of letting the tolls ; and im- 
mediately after every bidding the glass is to be turned, and as 
soon as the sand is run out it is to be turned again, and so for 
three times, unless some other bidding intervenes ; and if no 
other person shall bid until the sand shall have run through 
three times, the last bidder is to be the renter of the tolls. 

3rd. Such last bidder is forthwith to enter into a proper 

* 3 Geo. 4. c. 126. s. 55. 

* A form of the notice is given in the act; see Sched. No. 6. 
' This means a lunar month. 
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agreement for taking the tolls and paying the money at the 
times specified in the notice^ with such surety or sureties for 
the payment, and under such conditions^ and in such manner, 
as the trustees shall think fit. 

4th. If such person shall not forthwith enter into such 
agreement, the trustees may put the tolls up again, and con- 
tinue putting them up until a bidder shall be found who will 
enter into such agreement. 

5th* If no bidder shall offer, or if the tolls are not let at the 
auction, the trustees may accept a private tender for them, 
and let them, or any of them, at any sum not less than that for 
which they shall have been last let : or they may appoint a 
collector of the tolls, or fix some future day for letting them, 
as they shall judge most proper, upon giving such notice 
thereof as aforesaid ; and in that case, they shall and may put 
them up at such sum as they shall think fit. 

6th. The trustees are not to demise or lease the tolls for 
any longer term than three years at any one time. 

It is also provided that at such letting of the tolls, the trus- 
tees may bid for them on their own account either by them- 
selves, or by any person appointed by them ^. 

The trustees may let all or any part of the tolls of the seve- 
ral gates erected upon their respective roads, and all or any 
of the gates. They may also let them together in one lot, or 
by parcels, and in several lots ; and if they let them in lots, 
they may put each lot up at such sum as they shall think 
fit«. 

All contracts and agreements for the letting of turnpike 
tolls, signed by the trustees or any two or more of them, or 
by their clerk or treasurer ^, and by the lessee and his sureties, 
are yalid and effectual to all intents and purposes, notwith- 

' 3 Geo. 4. c. 126. s. 55. 4 Geo. 4. c. 95. s. 53. 

* 4 Geo. 4. c. 95. s. 52. 

' Trustees may sue and be sued in the names of any one of them, or in 
the name of their clerk or clerks for the time being. 3 Geo. 4. c. 126. s. 74. 
The clerk and treasurer must not be the same person ; Id. s. 71 ; and see 
7 & 8 Geo. 4. c. 24. s. 4. 
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siandmg they are not bff deed or under seal; any act or law to 
the contrary ootwitbstandiDg. ^ 

It has been receatly decided ^ that if two or more p^raom 
be appointed to the office of clerk to the tmsteea, they must 
aU join in executing a contract for letting the toUa under this 
section^ A contract signed by one of two persons who wera 
appointed clerks, was held to be void. 

In an action of covenant ^ by the clerk to the trusiees 
against a surety of the lessee, to recover arrears of tolls, the 
plainti6f in his declaration made profert of the indenture in 
these words ; '^ Which said indenture, sealed witiKtbe seal of 
the defendant, the plaintiff now brings here into court." The 
pUintiffat the trial produced a eounierpart, executed by the de* 
fendant and the lessee, but not by the trustees ; and the Ck>urt 
were of opinioa that this was no variance. The plaintiff, as 
lessor, must be understood to make profert of the part of the 
indenture executed by the lessee ; and the terms of the decla- 
ration were sufficiently answered by the production of the 
counterpart — The deed, when produced, bad a 30s. stamp 
only, and it was contended that the stamp should have been 
36s. ; but the Court held it sufficient, the instrument produ* 
ced being a counterpart only, and not a lease. It was, therefore, 
chargeable only with a SOs. stamp, under the 65 Geo. 3. 
c. 184, Sched. part 1. 

It sometimes happens that a toll-gate or bar belonging to 
the trustees of one road, is placed so near to that belonging 
the trustees of another road, as to be inconvenient to the ret* 
tpective trusts and to the public. It is, theref(»re, provided 
that the trustees of any turnpike-road, if they shall a^ee at 
any public meeting to be held for that purpose, may take to 
farm the tolls payable at any gate or bar of any other road 
adjoining, or near to, the road under their care ; and such 
trustees may collect the tolls so hired, or they may reduce or 
discontinue them, as they shall see fit ^. 

' 3 Geo. 4. c. IZ6. s. 57. > Bell v. N»on, 9 Bing. 393. 

' P^arse T. Morrice, 3 B. & Adol. 396. 
* 4 Geo. 4. c. 95. s. 54. 
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The statute of the 3 Geo. 4. ^ required the payment of the 
rent for the tolls, by the lessee, in advance ; but this was re- 
pealed by the 4 Geo. 4. '. By the latter act it is provided, ' 
that in case the lessee of the tolls shall neglect or refuse to 
perform the terms and conditions on which they shall have 
been demised or let ; or in case the rent agreed to be paid for 
them, shall be in arrear by the space of seven days next 
any of the days on which it ought to have been paid pursuant 
to the agreement ; or in case the lease or agreement shall be- 
come in any other manner void ; in either of such cases, any 
justice of the peace for the county or place, by warrant under 
his hand and seal, may order a constable or other peace- 
oflScer, with such assistance as shall be necessary, to enter 
upon and take possession of the toll house, gate, 8cc., and to 
remove and put the lessee or other persons whom they shall 
find therein, and their goods, out of and from the possession of 
the toll-house, and from the collection of tolls, and to put the 
trustees, &c. or any person acting by or under their authority^ 
into poss^ion. And thereupon the trustees may, if they 
think fit, vacate and determine the contract for letting the 
tcdls, which shall then be void to all intents and purposes, 
except as to the agreement for the payment of rent up to that 
time, or other agreements on the part of the lessee ; and they 
may demise or let the tolls to any other person. 

The 3 Geo. 4. c. 126, and the 4 Geo. 4. c. 95, do not apply 
to the Commercial Road, or the several branches leading from 
or out of it. * 

Section II. — Of the ColkcHngof Turnpike Tolls. 

We have already seen that by the 3 Geo. 4, the trustees may 
appoint a person to collect the tolls, when they fieul in letting 
them by auction: and by the 4 Geo. 4,^ they are em- 

' Cap. 126. s. 56. ' Cap. 96. s. 51. • Sect. 59, 

* See s. 149 of the former, and s. 92 of the latter act ; and 9 Geo. A. c. 77* 
S.20. 

' Cap. 95. s. 43. 
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powered, by writing under their bands, to appoint such coU 
lectors of the tolls as they may think necessary, and to allow 
them reasonable salaries, to be paid out of the monies arising 
on the road. On the death, neglect, 8cc. of any person so 
appointed, any two or more trustees, though not assembled 
at any meeting, may appoint another in writing, in his stead, 
to continue till the next meeting of the trustees; and the 
person so appointed has the same power, and is accountable 
in the same manner, as the collector whom he succeeds. ^ 

The lessee of the tolls may also by writing appoint any 
persons to demand and take the tolls leased to him, and to 
use all such means for the recovery of them, in case of evasion 
or non-payment, as the collector of such tolls appointed under 
any act of parliament is authorized to use.^ The lessee or 
the person so appointed by him is subject to the same penali- 
ties, actions, and prosecutions, as any collector appointed by 
the trustees is subject or liable to. ' 

In order that the public may know precisely what toUs 
are payable at any toll-gate, the trustees are required^ to 
cause to be put up and continued, at every toll-gate within 
their respective districts, a Table, ^containing the name of the 
gate, and a list of all the tolls payable thereat, distinguishing 
the total amount payable under any local act or acts, and the 
acts of the 3 and the 4 Geo. 4. ; and the different sorts of car- 
riages for which they are to be paid, where there is any vari- 
ation ; and also a list of the several gates which a payment at 
that gate will clear, either wholly or partially. The trustees are 
also to provide tickets, denoting the payment of toll, which 
is to specify the name of the gate at which it is delivered, and 
of all others freed by payment ; one of which the collector is 
to deliver gratis to every person paying any toll at his gate ; 
and such person is to be freed at the gate mentioned in it, 
upon producing the ticket there. 

> 4 Geo. 4. c. 95. s. 49. 

. ' 3 Geo. 4. c. 126. s. 58. ^ 4 Geo. 4. c. 95. s. 28. 

^ To be painted in distinct and legible black letters, on a board with a 
white ground. 4 Geo. 4. c. 95. s. 28. 
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The tolls which the trustees are empowered to demand by 
virtue of any act of parliament, are to be taken by them or 
by the collector, at the several toll-gates and side-bars and 
chains on their line of road, before any horse, &c. is permitted 
to pass through. They are to be taken every day ; and for 
such purpose the day commences at twelve o'clock at night 
and ends at the same hour on the succeeding night. ^ For all 
purposes mentioned in any act with respect to tolls, two oxen 
or neat cattle are to be considered as one horae, in all carriages 
in which such cattle are used.^ 

If any one who is liable to the payment of any turnpike toll 
shall, after it has been demanded, neglect or refuse to pay it or 
any part of it, the person appointed or authorized to collect 
such toll may take such assistance as be shall think necessary, 
and seize and distrain the horse, &c. or other thing in respect 
of which the toll is imposed, and their respective saddles, 
bridles, gears, harness, or accoutrements, — or any carriage, 
in respect of the horses or cattle drawing which the toll is 
imposed, — or any of the goods of the person so neglecting 
or refusing to pay. If the toll or any part of it, and the 
reasonable ezpences of making the distress, shall not be paid 
within four days next after the distress, the person distraining 
may sell the horse or other thing distrained, or a sufficient part 
of it ; and he is to return the overplus to the owner, on de- 
mand, after deducting the tolls due and the charges occa- 
sioned by the seizure, distress, and sale. ' 

In the event of any dispute happening with respect to the 
amount of the tolls due, or the charges of the distress, &c. the 
collector is to retain the thing distrained, or the money arising 
from the sale of it, until the amount of such tolls and charges 
shall be ascertained by some justice of the peace for the 
county, 8cc. in which the gate is situated. Such justice, 
upon application made to him, is to examine into the matter 

> 9 Geo. 4. c. 77. s. 16. We shall see by and bye, that in certain cases 
post-horses may repass for nine hours after midnight, without paying % 
second toll : post. 171. 

* 3 Geo. 4. c. 126. s. 38. * Ibid. s. 39. 
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on oath, and determine the amount of the tolls due, and 
award such costs and charges to either party, as he may think 
proper : and such costs and charges, if not paid forthwith, are 
to be levied upon the goods of the perscm so directed to pay 
them, by warrant under the hand and seal of such justice. ^ 

In order to prevent persons from evading the payment of 
tolls, severe penalties are enacted by the general as well as by 
the several local turnpike acts. By the 3 Geo. 4., ^ it is pro- 
vided that if any person shall with any horse, 8cc. go off or 
pass from any turnpike road over any land near or adjoining, 
(not being a public highway, and the perscm not being the 
owner or occupier, or his servant, or one of his family) with 
intent to evade paying the toll ; or if any such owner or 
occupier knowingly suffers such person to do so ; (H* if any 
person gives to or receives from any other than the coDectof, 
or forges or alters, any ticket directed to be giv^i, with the 
like intent ; or if he fraudulently or forcibly passes through 
any gate with any horse, &c« or leaves any horse, 8lc. upon 
the road, by reason whereof the payment of any toll shall be 
lessened, or avoided ; or if be takes any horse, 8cc. off any 
carriage, either before or after having passed through the. 
gate, or, having passed through, shall put on any additumal 
horse, &c. to his carriage ; or if he shall do any other act what" 
ever J in order or with intent to evade payment of any toll, and 
hereby the same shall be evaded ; — every such person, for every 
such offence, shall forfeit and pay any sum not exceeding 6iL 

Every collector is required, ^ on some conspicuous part of 
the fronts of the several toll-houses at which he shall be 
stationed (so that it may appear to public view) to have his 
christian and surname (painted in black, on a boaid with a 
white ground) in letters of at least two inches in length. 
And if he. do not so {dace and keep it there during bis coUce*- 
tQrship ; or if he take a greater or less toU from any person 
than he is authorized to do;^ or if he shall demand and take 

» 3 Geo. 4. c. 126. s. 40. ^ Cap. 126. s. 41. 

» 4 Geo. 4. c. 95. s. 30. 

« 4 Geo. 4. c. 95. s. 30. By the 3 Geo. 4. c. 126. 8. 55, it is anftoted that 
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tdnfrom any p6rdoh who shall be exempt, atid shall claim such 
6:teaiptioh ; or if he Refuse to permit any person to read or 
bindet him from reading the inscription on the board con- 
taining his name, &c. ; or shall refuse to tell his christian and 
surname to any person who, on paying the toll, shall de- 
mand it, or shall give a false name ; or if he refuse or omit to 
give to the person paying the toll, a ticket denoting the pay- 
ment, 8cc. ; or upon its being paid or tendered, shall unneces- 
sarily detain or wilfully obstruct, &c. such person from pas- 
sing through the gate; or shall make use of any scurrilous or 
abusive language to any trustee, traveller or passenger ; — such 
collector is to forfeit and pay any sum not exceeding 5/., for 
every such offence. * 

Any trustee, &c., or the collector, or his deputy, &c., is 
authorised to measure and examine the breadth and construc- 
tion of the wheels of any waggon, &c., passing on the road ; 
which measurement, &c., is to take place previously to al- 
lowing it to pass through the toll-gate. And if the owner or 
driver turns or drives out of the road to avoid the measure- 
ment, or if he refuses to allow such measurement, &c., or 
attempts to pass through the gate before such measurement, 
8tc.,6hall be made, or shall obstruct such trustee, collector, &c., 
in making such measurement, &c. ; he is to forfeit, for each 
o^ence, any sum not exceeding 51. And it shall not be lawful 
for such waggon, &c., not permitted to be examined, &c., to 
pass along the road ; and if any collector, &c., shall permit it 
to pass before such measurement and examination shall be 
made, (the same having been required), he is liable to a pe- 
nalty of 6/.« 

if the farmer or renter, or collector of tolls shall take a greater or less toll 
tfian what is authorized by that or the particular act, he shdM forfeit the sum of 
5l,, add the Agreement fot retiting the tolls shall, if the tnist6e^ think fit to 
vacate tt^ become and be null and void. And by 4 Geo. 4. c. 95. s. 50, it 
ift fiullker provided that no indictment for extortion shall lie against a: 
collector for asking and taking more toll than he is authorized to take, and , 
no other proceeding shall be had other than by prosecuting for the penalty, 
as directed hy that act or by the 3 Geo. 4. 

» 4 Geo. 4. c. 95. s. 30. * 3 Geo. 4, c. 126. s. 1 1. 

l2 
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If any person by any fraudulent or collusive means what- 
soever claims or takes the benefit of any exemption from toll, 
or from overweight, or for using any additional horse, &c., or 
of any other exemption contained in the act of the 3 Greo. 4.» 
he shall forfeit any sum not exceeding 6^. for every offence : 
and in all cases the proof of the exemption is upon the person 
claiming it.^ This provision applied only, as will be seen^ to 
a fraudulent claim of some exemption contained in the general 
act : but by a recent statute, the same penalty is given against 
any person claiming or taking the benefit of any exemption 
mentioned in any local act ; and the proof is there also cast 
on the person making the claim.^ 

Various other penalties are provided by these acts against 
collectors for misbehaviour in their office ; but as they hae 
not a distinct reference to the question before us, it seems im« 
proper to refer particularly to them. I will, therefore, only 
mention in this place, that a penalty not exceeding 102. (upon 
conviction before any justice of the peace) is provided against 
any person who shall make any resistance or forcible opposi- 
tion to any person employed in the due execution of any 
turnpike act ; or who shall assault any collector, 8cc«, in the 
execution of his office ; or who shall pass through any gate, 
&c., without paying the toll there payable ; or who shall hinder 
or make any rescue of cattle, &c. distrained by virtue of the 
act.* 

Section III. — Of Additional Tolls. 

Many local acts of parliament impose additional tolls on 
carriages, &c., travelling on Sundays, or carrying particular 
kinds of goods, and on other accounts, but it is not within 
the scope of this treatise to notice them, as they depend on 
their own several enactments, and contain nothing of a general 
nature. The statutes of 3 Qeo. 4. c. 126. and 4 Geo. 4. 
c. 95, however, contain provisions on this subject applicable 

• 3 Geo. 4. c. 126. s. 36. » 9 Geo. 4. c. 77. s. 17. 

' 3 Geo. 4. c. 126. s. 139. 
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to all turapike roads^ which it is, therefore, material to ex- 
amine ; this we shall do by considering : 
1st Of additional tolls for overweight ; 
2nd. Of additional tolls to be taken for wheels of less than 

certain specified breadths ; 
3rd. Of additional tolls for horses or carriages tied or 

affixed to other carriages ; 
4th. Of additional tolls for watering the roads ; 
5th. Of double tolls. 

First. — Of Additional Tolls for Overweight. 

The statute of the 4 Geo. 4. repeals the Table of weights 
which were allowed, by that of the year preceding, to be 
carried for the ordinary rate of toll, and provides a new Table, 
which is as follows :' 

Table of Weights allowed in Winter and Summer to 
Carriages directed to be weighed (including the Carriage 
and Loading) by the Act of the 4th George the Fourth. 



For CTcry Waggon with nine-inch wheels - - - 
For every Cart with nine>inch wheels - - - - - 

For every Wi^on with six-inch wheels - - - - 

For every Cart with six-inch wheels - - - - - 

For every Waggon with wheels of the hreadth of 
four-inches and a-half -------- 

For every Cart with wheels of the breadth of four- 


SUMMER. 


WINTER. 


Tons. Cwts. 


Toat. Cwtt. 


6 10 

3 10 

4 15 

3 

4 5 
2 12 

31 5 
1 15 


6 

3 

4 5 

2 15 

3 15 

2 7 

3 5 
1 10 


lUCUeS aUU a~lMUl •• — - — --- — — - 

For every Waggon with wheels of less than four- 
inches and a-half ---------- 

For every Cart with wheels of less than four- inches 
and a-half ------------ 



This Table, however, does not apply to all four-wheeled car- 
riages, or to two-wheeled drays under particular circumstances. 
By the statute of 1822 ^ it is enacted, that to every caravan 



* 4 Geo. 4. c. 95. s. 89. Schedule No. 1. 



' 3 Geo.4. c. 126. s. 13. 
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or other four-wheeled carriage used for the conyeyance of 
goods^ and built and constructed with springs, the following 
weights shall be allowed^ viz. 3 tons and 15 ewt. in winter, 
and 4 tons 5 cwt. in summer. And by the same st^atute ^ it is 
enacted that to every dray with two wheels of iiot less than 
four inches and a half in breadth, drawn by not o^ore t^an 
three horses, and used in London or within the BUls ofMorta' 
liti/, there shall be allowed^ together with the loading of such 
dray, the full weight of 2 tons and 16 cwt,, at aU times of the 
year. Nor do the regulations respecting weight extend to any 
waggons, 8cc. carrying only manure ^ or lime for the improve- 
ment of land, or any hay, straw, fodder, or com uuthrashed 
(except hay, sti-aw, fodder, or com, carried for sale) ; nor to 
any waggons, 8cc. carrying only one tree, or one log of timber, 
or one block of stone, or one cable or rope : noiF to any chaise- 
marine, coach, berlin, barouche, sociable, chariot, calash, 
hearse, break, gig, chaise, or taxed-cart.' This last exception 
is extended by the 4 Geo. 4. (in addition to those which we 
have just read) to phaetons, curricles, chairs, or any cart not 
drawn by more than one horse or two oxen.* Nor do the re- 
gulations respecting weight extend to any waggon. Sic carry- 

1 Sect. 14. 

' The plaintiff sent his waggon to London with a load of vegetables and 
two bottles of cream ; and, the goods having been delivered, the waggon 
tQok in a load of manure, and the two empty bottles were tied to the waggon. 
When the waggon arrived at the turnpike on its way home, the defendant 
(who collected the tolls there) insisted that these bottles being in tjie waggon 
rendered it liable to be weighed and to p^y for overweight, ip36much. a^ 
the statute (14 G. 3* c 82. s. 3) exempting waggon^ c%rjrying manure from 
the penalties for overweight, required that diey should be employed iu can- 
rying ^ only" manure. Lord Ellenborough, C. J. was clearly of opinion 
that the plaintiff was not liable to the penalty for overweights HiA Lordf 
ship observed, that if the load consists subUuntialfy of manure, and manure 
only, the exemption will not be defeated by an article beipg tied to the wag- 
gon which could not be considered as goods and merchandize, and whiph 
could not produce the mischief against which the legislature meant to pro- 
vide. Chambers v. Eaves, 2 Campr 393. 

» 3 Geo. 4. c. 126. s. 16. 

* 4 Geo. 4. c. 95. s. 19. 
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ing; cniy oAe blocks plate, roll, or rt&sel of iron or other metal, 
or compounded of any two or more metals cast, wrought, or 
iknited in one piece.^ 

Such being the table of weights which the legislature has 
allowed vehicles of various kinds to carry at different periods 
of the year, on payment of the ordinary rate of toll, and such 
the exceptions to these regulations, let us now see in what 
manner ediitwnal tolls are to be paid, in case these weights 
are exceeded. These additional tolls are payable on a pro- 
gressive scale, as follows : — £ s, d. 

For the first and second hundred-weight 
which the carriage and load shall weigh 
above the allowed weight (for each off 
Mch 2 cwts) 

For each cwt of overweight above 2, and 1 n fi 
not exceeding 5 3 

For eadi cwt. of overweight above 5, and *> 
not exceeding 10 3 

For every cwt. of overweight exceeding 10 6 

which additional tolls are payable at any weighing engine, and 
may be levied and recovered in the same manner as any other 
toll^ payable on the road on which the engine is erected, may 
be ; and they are to be applied to the repairs of the road.^ 

Waggons, &c. provided for the service of his Majesty's 
forces, or for conveying any ordnance, or barrack, or commis- 
sariat or other public stores belonging to his Majesty, or for 
the use of the forces, are exempt from all additional tolls or 
penalties for overweight ; nor may such waggons, &c. (whilst 
BO employed) be stopped or delayed by reason of any weight 
they may contain, or of their being drawn by any number of 
horses or oxen.' It is, however, enacted by the 4 Geo. 4. 
c 06/ that no person riiall claim or take the benefit of any ex- 
emption from any toll or penalties for overweight,&c. unless the 
^v^ggc'Qf ^^^ i^ respect of which the exemption is claimed, 

» 4 G«o. 4. c. 95. 8P. 21. * 3 Geo. 4. c. 126. s. 15. 

» Ibid, «. 35. * Sect. 10. 
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shall have the sole of the bottom of the fellies of the wheels of 
the breadth of foar inches and a half, or upwards ; except 
it is employed in carrying com or grain in the straw, 
hay, straw, fodder, dung, or lime for the improvement of land, 
or other manure, or any plough, harrow, or implements of hus- 
bandry only. Except in such cases, every waggon, &c. hav- 
ing the wheels of less breadth than that just mentioned, is to 
pay all the tolls and penalties for overweight, 8cc. precisely as 
if no exemption had been enacted or allowed. 

The exemptions from toll, allowed by any act of parlia- 
ment, do not extend to the additional tolls imposed for over- 
weight, unless the waggon, 8cc* in respect of which the exemp- 
tion is claimed, be likewise specially exempted from such addi- 
tional tolls ; but in all cases (where not specially exempted) 
the additional toll is to be paid, and only the original toll al- 
lowed.* 

It is provided by a recent statute^ that any waggon^ on 
which a penalty for overweight has been levied, shall, on re- 
ceipt of a ticket to that effect, be exempted from any farther 
penalty for overweight on that day and on the same trust, pro- 
yided there be no alteration of the loading of the waggon. 

If any person, by any fraudulent or collusive means, claims or 
takes the benefit of any exemption from toll or from overweight, 
or for using any additional horse, he is liable to a penalty not ex- 
ceeding 6/. ; and the proof of the exemption is thrown upon 
him.^ In a recent statute ^ there is the same penalty for claim- 
ing or taking the benefit of any exemption to which the party 
is not entitled, which is contained in any local act ; and the 
same proviso as to the proof of the exemption. 

If any person unloads any goods from any waggon, &c. at 
or before it arrives at any turnpike- gate or weighing engine, 
or loads on such waggon, after it has passed such gate or en- 
gine, any goods unladen from any horse, &c. belonging to or 
hired or borrowed by the same waggoner or carrier, in order to 

> 4 Geo. 4. c. 95. s. 17. » 2 & 3 W. 4. c. 124. s. 2. 

' Cart, or wain, or other carriage, are not mentioned in the act. 
* 3 Geo. 4. c. 126. s. 36. * 9 Geo. 4. c. 77. s. 17. 



Of Turnpike Tolb. 163 

liToid payment of the duties payable for overweight ; or if he 
shall 80 unload in order to carry considerable quantities of 
goods through any toU-^te or by any weighing engine, in the 
fiame day, and thereby pay less toll at such gate or engine 
than be would have paid if they had not been so unladen ; or 
if the driver of any waggon^ &c. does not wait a reasonable 
time whilst any other carriage which shall have come up be* 
fore his, shall be weighed ; or if he shall refuse or delay to re- 
move or drive his waggon, &c« from the weighing engine, 
in order to delay the weighing of any other waggon, 8lc. ; or 
if he drives out of the road to evade the weighing of his wag- 
gon, &C. ; every person so offending shall forfeit the sum of 6/., 
to be levied upon the goods of the owner of the wag^n, 8cc. 
and the driver (not being the owner of the waggon, &c.) so of- 
fending, shall forfeit any sum not exceeding 2/., and in case 
of non-payment he is to be committed for any time not ex- 
ceeding two calendar months to the House of Correction.^ 
The conviction is to be made on the oath of at least one cre- 
dible witness, by any one or more justice or justices of the 
peace, for the limit where the offence is committed.^ 

The power to erect weighing engines, 8cc. is vested in the 
trustees, who are to put up a board to order and direct all 
waggons, 8cc. which shall come within 100 yards of the en- 
gine, to be weighed, together with the loading.^ 

The keeper of any toll gate where a weighing engine shall 
be erected, is required to weigh all waggons, &c* liable to be 
weighed, which shall passloaded through his gate,and which he 
shall believe to carry a greater weight than are allowed to 
pass without paying the additional toll ; and if he allow any 
such waggon to pass through without weighing it, and re- 
ceiving die additional toll, he is liable to a penalty of 6/. If 
the owner or driver of any waggon, &c* refuses to allow it to 
be weighed, or resists the gatekeeper or toll collector in weigh- 
ing it, he is liable to a penalty not exceeding 6/.^ 

In order to prevent any fraudulent contrivance or neglect 

' 3 Geo. 4. c. 126. s. 20. ^ jbid. s. 21. « Ibid. s. 22. 
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on the part of the collector, &c. any trustee or surveyor of the 
road may cause any waggon, &c. which shall have passed 
through a toll-^te where there is a weighing engine, (if it 
shall not have passed above 300 yards beyond the gate) to return 
the engine to be weighed in his presence. He is to pay or 
tender to the driver die sum of one shilling, which the man is 
to return back to him, if, upon the weighing, the waggon, &c. 
shall be found to be above the weight allowed.^ 

The surveyors of tumpike-foads are to make convenient 
places for turning waggons, Sec. upon any road where a weight- 
ing engine shall be erected, within 300 yards of the toD^te, 
and on each side of it ; and if the driver, on being desired to 
turn back in the manner we have just stated, refuses or neg- 
lects to do so, he is liable to a penalty not exceeding 52.*; and 
any person present may, upon such refusal or neglect, drive 
the waggon, &c. back to the engine to be weighed.^ 

The trustees of the several turnpike roads within ten miles of 
London, Westminsterand South wark,atany meeting held for the 
purpose, (of which they are to give 14 days' notice) may lower 
the additional tolls directed by the 3 Geo. 4. c. 126. to be 
taken for overweight, in such manner as shall to them seem 
fit and convenient' 

Secondly. — Of Additional Tolls, for Wheels of less than cer- 
tain specified Breadths. 

The sixth section of the 3 Greo. 4. prohibited the use of 
waggons and other such carriages having the fellies of the 
wheels of less breadth than three inches ; but that provision 
is repealed by the 4 Geo. 4.* Additional tolls, are, however, 
payable where the wheels are of less breadth than four inches 
and a half and six inches respectively. Thus,* every waggon, 
eart, or other such carriage, having the fellies of the wheels 
of less breadth than four inches- and a half at the bottom, is 
to pay one half more toll than is or shall be payable for the same 
description of carriage having its wheels of the breadth of six 

> 3 Geo. 4. c. 126. s. 23. * Ibid. s. 24. 

* 4 Geo. 4. c. 95. s. 20. * Cap. 95. s. 3. • 3 Geo. 4. c. 1^26. s. 7. 



Of Turnpike ToUs. 156 

iDches : and every waggon, &c. having the fellies of the wheels 
of the breadth of four inches and a balf^ bat less than six 
inches, is to pay one fourth more toll than is or shall be pay- 
able for the same description of carriage having its wheels of 
the breadth of six inches, — before it is to be permitted to pass 
through any turnpike gate, &c. where tolls shall be payable 
by any act now in force or hereafter to be passed. 

It is, however, enacted by the 4 Geo. 4.^ that where the 
trustees^ Sec. shall not (previously to the passing of the act of the 
3 Geo. 4.) have taken the additional tolls on waggons, &c. 
having the wheels of less breadth than six inches at the bot- 
tom, and on the horses, &c. drawing the same, which were di- 
rected to be taken by the 13 Geo. 3. c. 84.,' — and the particular 
statutes (in the execution of which they act) shall not have 
provided a scale of tolls applicable to the road under their 
care, — they shall, after the 1st of January, 1824, continue to 
take, for waggons, carts, or other such carriages having wheels 
of less breadth than four inches and a half, or for the horses, 8cc« 
drawing the same, the same tolls as are payable for such wag- 
gons, &c. by their local acts : and for those which have wheels 
of the breadth of four inches and a half, but less than six 
inches, or for the horses, &c. drawing the same, one sixth less 
than the tolls which are or shall be payable for the same ; and 
for those which have wheels of the breadth of six inches or 
upwards, or for the horses drawing the same, one third less than 
the tolls which are or shall be payable for the same by any act 
of Parliament. 

And where any particular act which was in force on the 
19th of July 1823, directs a higher or lower rate of toll to be 
taken on any waggon, cart, or other such carriage, or on the 
horses, &c. drawing the same, regulated by or in respect of the 
greater or less breadth of the wheels, — and where, in addi- 

> Cap. 95. s. 5. 

' Previous to the passing of the 4 Geo. 4., it had been decided that a local 
act of the 46 Geo. 3, by which a specific toll was imposed on waggons, &c. 
having wheels of less breadth than six inches, was a virtual repeal of the 
13 Geo. 3, by which an additional toll was given in such a case. Ridge v. 
Garlick, 2 B. Moore, 481. 
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tion to the tolls received under such particular act, the addi- 
tional tolls; in respect of the breadth of wheels^ authorised 
to be taken by the 13 Geo. 3. c. 84. shall not have been col- 
lected and imposed, — it shall and may be lawful for the 
trustees under any such particular act, from the 1 st of Janu- 
ary, 1824, to continue to collect the tolls directed to be taken 
by the statutes in execution of which they act; and they shall 
not impose the additional tolls authorised and required to be 
levied by the 3 Geo. 4. c. 126. on waggons, &c. having the 
fellies of the wheels of less breadth than six inches.^ 

These enactments as to the breadth of wheels, and the tolls 
payable in respect thereof, do not extend to any chaise-ma- 
rine, coach, landau, berlin, barouche, phaeton, sociable, ca- 
lash, chariot, hearse, break, chaise, curricle, gig, chair, or 
taxed cart, or to any cart not drawn by more than one horse 
or two oxen.* 

We have seen that the trustees or collector may measure 
any wheels, &c.' 

Thirdly. — Of Additional Tolls for Horses or Carriages tied 

or affixed to ot/ier Carriages, 

Where no particular toll is by any act directed to be taken 
for a coach or other carriage passing through a toll-gate tied 
to a waggon, 8cc., — a toll as for a four-wheeled carriage drawn 
by two horses, is to be taken for every such coach, &c., so 
tied, which h^sfour wheels, — and a toll as for a two-wheeled 
carriage drawn by one horse is to be taken for every such 
coach, &c., so tied, which has two wheels. If the coach or 
other carriage so tied, has any goods in it (other than the 
harness belonging to it, and such articles of package as may 
be necessary for its protection) it is liable to double the 
tolls above imposed.^ 

For a horse tied to such waggon, &c., but not used in 
drawing it, a toll as for a single hovse is to be paid.^ 

' 4 Geo. 4. c. 95. s. 6. » Ibid .s. 19. 

» Ante, 147. < 3 Geo. 4, c. 126. s. 31. 
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Fourthly. — Of Additional Tolls for Watering the Road. 

In many cases, local acts contain provisions authorising 
the trustees to water the roads during a limited period of the 
year, and to take additional tolls on account thereof. It is 
foreign to our purpose to enter into the consideration of the 
acts which apply to particular roads. The time which is 
specified in many of the acts having been found too short to 
enable the public to derive all the advantages which they 
might from the watering of the roads, it is provided by one of 
the general turnpike acts,^ that wherever such powers are 
vestCKl in the trustees, they may, at any general meeting held 
for the purpose, order that the roads which their act allows to 
be watered, and for which an additional toll is payable, shall 
be so watered, and the additional toll taken, for any time 
between the 1st day of March and the 1st day of November. 
And they have all the powers to collect, &c., these additional 
tolls that they have for collecting the ordinary tolls taken on 
their roads. 

Fifthly. — Of Double Tolls. 
A power is frequently given by local acts to collect double 
tolls, at particular periods of the year, or for waggons, 8cc., 
laden with certain heavy goods specified in the acts, or for 
the horses drawing them ; and, in many instances, treble tolls 
have been taken by virtue of such acts, — that is, the single 
toll upon the waggon, &c., passing through the gate with 
ordinary goods, and a double toll on their repassing, on the 
same day, laden with such goods as rendered them liable to 
a double toll. This was never intended by the legislature, 
atid to remedy it, a recent statute ^ enacts, that in every case 
in which, by virtue of any local act now or henceforth to be 
made, such double toll is or shall be imposed, all waggons, &c., 
which have passed through a toll-gate, and paid the single 
toll, shall, on repassing through the same gate on the same 
day (before 12 o'clock at night), so laden as to subject them 
to a double toll, be liable to pay one other single toll only, 
and no more, — making altogether two single tolls. 

* 3Geo.4. c. 126. s. 120. » 2& 3 W.4. c.124. s. 1. 
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Section A^^Of Redwing and Adoandng Turnpike Tolls. 

The trustees are empowered (in case no power or no effectual 
power should be given to them under the act by which they 
are appointed) at a meeting to be held for that purpose, from 
time to time, to reduce all or any of the tolls granted by any 
act, and the reduction is to continue during such time as they 
may think proper. They may afterwards in like manner, at any 
meeting to be held for that purpose, advance all or any of the 
tolls so lessened, to any sum not exceeding the several rates 
granted by their several local acts and the 3 Geo. 4. One 
month's notice of these meetings is to be given, by a writing 
afBxed on all the turnpike gates upon the roads, and inserted 
in some newspaper circulating in that part of the country. 
Where, however, the whole money borrowed on the credit of 
the tolls shall not have been paid, the trustees cannot reduce 
the tolls without the consent of the persons entitled to five- 
sixths of the money remaining due.^ 

Whenever the tolls are so reduced or advanced, it is to be 
done proporiionably. The reduction or advance is to be made 
as to waggons, &c. the breadth of whose wheels is regulated 
by the 3 Geo. 4., with reference to the proportion or scale of 
tolls payable on such waggons, &c. according to the breadth of 
the wheels : that is, the trustees, in making the reduction or 
advance, must reduce or advance the toll payable on wag- 
gons, 8cc. having the fellies of the wheels of the breadth of six 
inches, and then take double or other proportions (as the case 
may be) of such reduced or advanced tolls, on waggot^, &c. 
having the fellies of a greater or less breadth than six inches. 
Any reduction or advance made in any other way, is null and 
void to all intents and purposes.^ 

Under similar provisions in a local statute, it was decided^ 

' 3 Geo. 4. c. 126. s. 43. As to the power of the trustees to hire, and af- 
terwards to discontinue or reduce, the tolls of a toll-gate or bar near or ad-- 
joining to their own road, see 4 Geo. 4. c. 95. s. 54. ; ante, 142. 

* Ibidi^ 8. 44. A Form of an Order (ot the reduction of tolls is given ih (hd 
act; Sched. No. 7. 

^ Rex V. the Trustees c^the Bury and Stratton Roads, 4 B. & C. 361. 



Of Turnpike Tolls. 159 

that the trustees had no pow^ to reduce or advance the tolls 
at one only of the gates on their line of road, but that they 
must reduce or advance them at all the gates equally. The 
case came befcMre the Court on an application fcnr a mandamus 
c(Hnmanding the trustees to call a meeting for the purpose of 
establishing a uniform rate of tolls to be taken at all the toQ* 
gates on the roads under their management. The Court said, 
that it was quite clear that the power given by the act was 
only to reduce the tolls at all the different gates. As the no- 
tice was to be affixed upon all the gates^and as the toll granted 
by the act was one uniform toll, to be collected at all' the 
gieites, the legislature must have intended to give the trustees 
power to reduce or advance all the tolls, or any one of &e 
descriptions of toll which were authorized to be taken, at all 
the gates ; but that they did not intend to give them power to 
reduce or advance them at one gate and not at another. The 
mandamus was» therefore, ordered to issue. 

The trustees are also empowered to order a less toll to be 
taken for waggons and carts having the wheels rolling on a 
flat surface, and the nails countersunk. The words of the 
aet^ are : that where the bottom of the wheels of any waggoil 
or cart roll on a flat surface, and the nails of the tire are coun* 
tersunk and cylindrical (of the same diameter on the inside 
next the carriage as on the outside, so that when the wheels 
aji*e on a flat surface the whole breadth bears upon it equally), 
and have also the opposite ends of the aidetrees horizontal and 
in one straight line (not forming any angle with each other), 
the trustees may at a general meeting, make an order for every 
such waggon and cart to pass through any gate or bar on their 
line of road upon paying a reduced toll ; but such reduced 
toll must not be less than two-thirds of the full toll payable 
by any act on such waggon, cart, '' or other carriage,'' and the 
horses or cattle drawing it. 

We have before seen^ that the trustees or collector, 8ce. may 
measure and examine the breadth and construction ot the 
wheels of any waggon, &c., and that a penalty is imposed on 
the driver, Slc. obstructing such measurement, &c. or driving 

» 3 Gc>, 4, c. 1«6. S.9. » Ant*, 147. 3 Geo. 4. c. tSfe. s.ll. 
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away in order to evade the measurement : a penalty is also 
imposed on the collector if he allow the waggon, &c. to pass 
through the toll-gate without such measurement having been 
made, where he has been required to have it measured. 

The trustees of the several roads within 10 miles of London, 
Westminster, and Southwark, at any meeting held for that 
purpose (of which fourteen days' notice is to be given) may 
lower the additional tolls directed by the 3 Geo. 4. c. 126. to 
be taken for overweight, in such manner as they may see 
fit* 

Section 5. — Of Exemptions from Turnpike Tolls. 

In considering this branch of our subject, we would in the first 
place observe, that vehicles having wheels of less than a certain 
breadth are (with certain exemptions which are noted below) 
excluded from the benefit of the exemptions granted by any 
statute. Thus, by the 4 Geo. 4.^ it is enacted, that no person 
shall claim or take the benefit of any exemption from toll 
granted by any act, in respect of any waggon, 8cc. (or of the 
horses drawing it) unless it shall have the sole of the bottom of 
the fellies of the wheels of the breadth 6( four inches and a half, 
or upwards, — ** other than and except carts and carris^es em« 
ployed in carrying com or grain in the straw, hay, straw, fod- 
der, dung or lime for the improvement of land, or other daanure, 
or any plough, harrow, or implements of husbandry only." This 
clause does not, however, extend to any chaise-marine, coach, 
landau, berlin, phaeton, barouche, sociable, chariot, calash, 
hearse, break, chaise, curricle, gig, chair, or taxed cart, or to 
any cart not drawn by more than one horse or two oxen.' 

Nor do the exemptions from toll which are allowed by any 
statute, extend to the additional tolls imposed for overweight, 
unless such additional tolls are also specially exempted ; but 
the additional toll is to be paid and only the original toll 
allowed.* 

Neither the 3rd or the 4th Geo. 4. takes away any ex- 
emptions which are granted or allowed by any other act.^ 

> 4 Geo. 4. c. 95. s. 20. » 4 Geo. 4. c. 95. s. 10. 

» Ibid. s. 19. < Ibid. 8, 17. » Ibid. s. 26. 
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AH questions respecting any exemption from loll, or from 
the payment of a second toll for the same carriage or horse iii 
the same day, depend upon the manner in which the particular 
act of parliament on which the question arises, is worded.^ 
And it is a general rule^ in the construction of acts of this 
nature, that those who seek to exact tolls through the medium 
of the legislature, can only be entitled to them when the 
statutes granting them are couched in plain and unequivocal 
language ; and the Court will look to the strict words, and 
construe them according to their plain meaning, with refer- 
ence to th€ subject-matter. The framers of the act have the 
receivers of the tolls before them, but not the payers ; and 
the former should not only shew an express right to demand 
or take tolls, but the words of the particular statute by which 
they are imposed, must in themselves be so clear and express, 
as to render it unnecessary for the Court to look into any de- 
cided cases on the subject. Exemptions in turnpike acts are 
also to be largely and beneficially construed, being for the 
public benefit ; especially those exemptions which are made 
in favour of agriculture.^ 

If any person by any fraudulent or coUusi^re means claims 
or takes the benefit of any exemption from toll, or from over- 
weight, or for using any additional horse, or of any other ex- 
emption contained in the statute 3 Geo. 4. c. 126,* or in any 
local act,^ he is liable to a penalty of 5/. ; and in all cases the 
proof of the exemption lies upon^the party claiming it. 

Having stated these general rules, we will now proceed to 
consider the several exemptions which are allowed on all 
roads by the general turnpike acts, in addition to those which 
are allowed on particular roads by any local act, ^ and the 
cases which have been decided by the Courts. 

1 Per Bayley, J. Loaring v. Stone, 2 B. & C. 518. » Per Best, C. J. 
Norris v. Poate, 10 B. Moore, 301. 3 Bing. 45. See 1 B. and C. 425. 
' Per Cur. Higginbotham v. Perkins, 8 Taunt. 803. 3 B. Moore, 193. 

* 3 Geo. 4. c. 126. s. 36. * 9 Geo. 4. c. 77. s. 17. 

• 4 Geo. 4. c. 95. s.26. 
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First. — Of Exemptions Relating to the King and the Royal 

Family. 

No toll is to be taken, by virtue of any act of Parliament, 
for any horses or carriages attending, or going to attend, or 
returning from having attended, his Majesty or any of the 
Royal Family. ^ 

The words " or going to attend," were not in the prior acts. 

Second. — Materials for Roads and Bridges. 

Waggons, 8cc. and horses, &c. employed in canying, or go- 
ing empty to fetch or carry, or returning empty from carrying, 
— "having been employed only in carrying on the same 
day,*' — any stones, &c. or other Materials for making or re- 
pairing any turnpike road or public highway, or for building 
or repairing any present or future bridge, on any such road or 
highway — are exempt from the payment of the tolls granted 
by any act of Parliament. * 

The statute of the 13 Geo. 3. c. 84. did not extend the 
exemption of waggons, &c. employed in carrying materials, 
to cases where they were for the repair of a bridge ; and it was 
decided, ^ under that statute, that a county bridge was not a 
'* highway" within the meaning of the exempting clause, and 
that consequently a waggon carrying materials for the repair 
of such a bridge was liable to pay toll. 

Wherever by any act an exemption is granted to waggons, 
&c. carrying materials for the repair of any turnpike road or 
highway, * the exemption extends to the waggon, &c. going 
empty, or loaded only with implements necessary for the more 
convenient carriage, loading, or unloading of the materials, — 
or returning empty, or with such implements, having been so 
laden, — notwithstanding the waggon, 8cc. shall, for such pur- 

» 4 Geo. 4. c. 95. s.24. 

2 3 Geo. 4. c. 126. s. 32. 

3 Osmond v. Widdicombe, 2 B. & Aid. 49. 

* This clause does not mention bridges : see the last note. 
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pose go to or return from any parish in which '^ the said turn** 
pike'* road does not lie. ^ 

The waggon &c. when so employed, is allowed to carry 
baskets, sacks, &c. necessary for loading or unloading the 
materials, in addition to them, if the load is substantially mate- 
rials for the repair of any road or highway. * 

In order to prevent the frauds which might be practised on 
toll collectors, by the drivers of waggons, &c. under pretence 
of going to fetch materials for the use of the road, or manure, 
it is provided ^ that the driver of such empty waggon, 8cc. 
on claiming such exemption, shall in all cases pay the toll before 
be is permitted to pass through the gate. He is to receive from 
the collector a ticket marked '' manure exemption," or ** road 
materials," containing the name of the gate, &c. ; and the 
money is to be repaid to him upon bis returning with such 
waggon, &c. so laden, and producing the ticket. If the col- 
lector refuses to give such ticket on receiving the toll, or to 
return the money on the waggon, &c. returning so laden, and 
the redelivery of the ticket, he is subject to a penalty not ex- 
ceeding 5/., upon conviction by one justice of the peace for 
the county 8cc., on the oath of one or more witnesses. 

Third. — Horses ^c. employed on Statute Duty. 

A recent statute ^ enacts that no toll shall be taken on any 
road, for any horse or other beast of draught, or for any wag- 
gon, &c. when employed, or going to be, or returning from 
having been, employed in the performance of Statute Labour on 
any road. But this provision does not extend to any turnpike 
gate or bar, unless it be situate more than six miles from 
London Bridge. * 

Fourth. — Surveyors of Turnpike Roads. 

No toll is to be taken from the Surveyor of any turnpike 
road, when engaged in executing or proceeding to execute, 

> 3 Geo. 4. c. 126. s. 26. See Higginbotham v. Perkins, 7 Taunt 795. 
3 B. Moore, 185, * 3 Geo. 4. c. 126. s. 28. 

» 3 Geo. 4. c. 126. s. 27. * 1&2 W.4. c.25. 8.2. » Ibid. s. 4. 

M 2 
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within the limits of his own trust, the powers of any act of 
parliament for repairing, &c. or relating to any turnpike road. ^ 
This clause originally contained the words " or any adjoining" 
after the word "own," but they are now repealed. * 

Fifth. — Manure and Implements of Husbandry* 

No toll is to be taken for any horse, 8cc. or carriage employ- 
ed in carrying, — " having been employed only in carrying on 
the same day," — any dung, soil, compost, or Manure (save and 
except lime,) for improving lands, or any ploughs, harrows, or 
Implements of Husbandry, " unless laden also with some other 
thing not hereby exempted from toU.^ " 

In consequence of the above exemption with regard to lime, 
doubts arose very shortly after the passing of the act, whether 
lime, though exempted by local acts from the payment of toll, 
might not be chargeable under the above statute of the 3 6eo.4. 
A short statute was therefore passed, by which it was pro- 
vided ^ that nothing in the 3 Geo. 4, c. 126. should enable any 
collector of tolls under any local act, to take any toll for lime 
for the improvement of land, unless expressly authorized to do 
so by the local act. If, therefore, any local act authorizes the 
taking toll for lime, it may still be done ; but if the act contains 
an exemption in favour of that article, no toll is payable for it. 
' A case ^ is to be found in the books which decides that lime 
is not comprehended under the words " dung, compost, mould, 
soil, or other thing employed in the cultivating or manuring of 
lands," in a statute exempting vehicles containing those arti- 
cles, from toll : Lord Mansfield, C. J. said it would be con- 
founding the meaning of words to say that lime was signified 
by compost, as the defendant had contended. 

And, notwithstanding the above provisions with respect to 
manure, the act of the 4 Geo. 4.^ provides that nothing con- 
tained in that act or the 3 Geo. 4. c. 126. shall exempt any 

1 3 Geo. 4. c. 126. s. 32. ' 4 Geo. 4. c. 95. s. 25. 

' 3 Geo. 4. c. 126. s. 32. ♦ 4 Geo. 4. c. 16. s. 1. 

» King V. Gough, 2 Chit. Rep. 655. S.C. (Anon.) Loflft, 324. 
• Cap. 95. s. 23. 
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waggon, &c. laden with dung, compost, or manure for manu- 
ring land, from any toll imposed in respect thereof in any local 
act for making or maintaining any particular roads, where such 
dung, &c. shall, in such local act, be specially made subject 
to toll throughout the whole of such roads, without any local, 
parochial, or partial exemption. 

Waggons, 8ce. which are exempted from toll when carrying 
dung, 8cc. are allowed to go empty for the purpose of fetching 
such dung, Scc.and to carry implements for the more convenient 
loading and unloading such waggons, 8cc. ^ : and by a subse- 
quent section of the same statute,^ it is enacted that toll shall 
not be taken by reason of any baskets, empty sacks, spades, 
&c. necessary for loading or unloading the manure, if the load 
is substantially manure for land. 

The driver of an empty waggon, 8cc. going to fetch manure, 
must, in fact, pay the toll, which is to be repaid to him again 
on his returning with the waggon, 8cc. so laden. * 

Sixth . — Agricuh u ral Produce, 

No toll is to be taken for waggons, &c. laden with hay, 
straw, fodder for cattle, or corn in the straw, (which has grown 
on land in the occupation of the owner of such hay, straw, 
fodder, or corn) potatoes, or other Agricultural Produce, and 
which has not been bought, sold, or disposed of, nor is going 

to be sold or disposed of. * 

« 

Seventh. — Horses Employed in Husbandry y or going to be shod, 

watered, 8^c. 

Toll is not to be paid for any Horses or other Beasts Em- 
ployed in Husbandry, going to or returning from plough or 
harrow, or to or from pasture or watering-place, or going to be 
or returning from being shod or farried, — such horses or other 
beasts not going or returning on those occasions more than 

* Ante, 162. 3 Geo. 4. c. 126. s. 26. 
» Sect. 28. 

3 3 Geo. 4. c. 126. S.27 ; ante, 163. 

* 3 Geo. 4. c. 126. s, 32. 



166 Of Turnpike Tolls. 

two miles on the turnpike-road on which the exemption shall 
be claimed.^ 

It will be perceived that this provision mentions only 
" horses and other beasts employed in husbandry/' and speaks 
of their going to be "shod"; and doubts, therefore, arose 
whether it extended to cattle. For the purpose of removing 
such doubts, a recent statute has enacted ^ that no toll 
shall be demanded or taken for or in respect of any horse, ass, 
sheep, swine, or other beast or cattle of any kind, going to or 
from water or pasture, or to or from being shod or farried, and 
passing on any turnpike-road ; provided such horse, Sic. or 
other beast or cattle do not pass upon such turnpike-road more 
than the space of two miles, going to or returning from water 
or pasture, or to or from being shod or famed. This act, 
however, does not extend to any turnpike-gate or bar, or to 
any cattle passing through the same, unless the gate or bar 
be more than six miles fr6m London Bridge.^ 

A local statute exempted from toll, " horses going to or re- 
turning from pasture,*' and " horses attending cattle returning 
from pasture." A lad was riding a horse, belonging to his 
master, to pasture, in order to fetch up to the farm two of his 
master's cows, which were feeding there. On going through 
the toll-gate for this purpose, toll was demanded for the horse, 
and on the lad refusing to pay it, the horse was distrained 
for it. On an action * brought against the collector, it was 
contended by the plaintiff that it would be absurd to exempt 
a horse when returning with the cattle from pasture, and yet to 
hold that the owner was liable to toll when going on the horse 
to fetch them ; but the Court held that the plaintiff was liable 
to the toll. Lord Kenyon, G. J. said, that to allow of the ex- 
emption in such a case, would be to open a great door to fraud ; 
for the collector has no means of knowing whether th^ horse 
be really going to fetch the cattle or not: and he thought that 
the plaintiff was neither within the words or the spirit of the 
exemption. 

* 3 Geo. 4. c. 126. s. 32. * 1 & 2 W.4. c. 25. s. 1. 

3 1 & 2 W. 4. c. 25. S.4. < Harrison v. Brough, 6 T. A. 706, 
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Eighth. — Persons Going to or Returning/rom Church, S^c. 

No toll is to be demanded or taken of or from any person 
going to or returning from his proper parochial church or 
ohapel, or of or from any other person going to or returning 
from his usual place of religious worship tolerated by law, on 
Sundays, or on any day on which divine service is by authority 
ordered to be celebrated.^ 

A local act of 37 Geo. 3. contained a proviso '^ that no toll 
should be demanded or taken for the passage of any person re- 
siding in any township or parish in which the roads lay, 
going to and returning from his proper parochial church, chapel, 
or other place of religious worship on Sundays." The Court 
decided^ that the word '* parochial/' extended over the whole 
clause ; and, therefore, that a dissenter was not entitled to the 
exemption, in going to his proper place of religious worship, 
which lay out of the parish. It appeared that the plaintiff was 
an inhabitant^ of one of the parishes in which the turnpike-road 
lay, where there was a parish church : he was a member of, 
and a regular attendant at, and contributor to, a congregation 
of Protestant dissenters, whose place of religious worship was 
situate out of the parish where he resided. In going to such 
place on Sunday, in order to attend the service there, his chaise 
passed along the turnpike-road, and through one of the toll 
gates, at which he claimed to be exempt from the toll, under 
the above statute. The jury found that the place to which he 
was going, was his *' proper place of religious worship." The 
Court, however, said that the word *' parochial,'* was to be ap- 
plied, in construction, not to the word " church" only, but also 
to the following words, " chapel or other place," &c. as de- 
noting the situation of such chapel or place with reference to 
the residence of the persons frequenting it ; and they held that 
the plainti£P was therefore liable to pay the toll. 

It will be perceived that the words of the present statute 
are not only much more extensive than those oh which the de- 

» 3 Geo. 4. c. 126. s. 32. ' Lewis v. Hammond, 2 B.& Aid. 206. 
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cision of the Court turnedin Lewis v. Hammond, but also that 
they consist of two separate and distinct provisions, — the first 
relating to the '' parochialchurch/'&c. ; the other '' to the usual 
place of worship," of the party. The former, it is conceived, 
applies to persons frequenting the established church in their 
own parish ; the latter, to dissenters going to or returning 
from their place of worship, wherever situate. This construc- 
tion is strengthened by the fact of the second provision begin- 
ning afresh with the words, '' or of or from any other person," 
&c. (thereby shewing that the former member of the sentence 
was complete, and had relation to other persons,) and also by 
the words ^* tolerated by law," which follow the words '* usual 
place of religious worship," and which cannot, it is appre- 
hended, be intended to apply to the '* proper parochial church," 
which is established by law. 

The statute, however, does not exempt any person going to 
church or any place of worship, from the payment of toll at 
any turnpike-gate situate within the distance of five miles of 
the Royal Exchange in London, or within five miles of West* 
minster HalL ^ 

Ninth. — Persons Attending Funerals, in certain cases. 

Nor is any toll to be demanded or taken of any inhabitant 
of any parish, township, or place, going to or returning from 
Attending the Funeral of any person who shall die and be 
buried in the parish, town&hip, or hamlet in which any turn- 
pike road shall lie.^ 

Tenth. — Rectors, Vicars, or Curates. 

Toll is not to be demanded or taken of any Rector, Vicar, or 
Curate going to or returning from visiting any sick parishioner^ 
or on other bis parochial duty within his parish*^ 

Eleventh. — Horses,Sfc. conveying Vagrantsor Prisoners, 

No toll shall be taken .for any horses, waggons. Sec. em- 
ployed only in carrying any Vagrant sent by a legal pass, or 
^ 3 Geo. 4. c. 126. s. 33. » Id. s. 32. 
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any Prisoner sent by any legal warrant, or returning empty 
after having been so employed. ^ 

Twelfth. — Mail Coaches, l^c. 

Neither shall any toll be taken for any horses or carriages, 
of whatever description^ employed or to be employed in con- 
veying the Mails of letters and expresses under the authority 
of his Majesty's post-master-general, * — either when employed 
in conveying, fetching, or guarding such mails or expresses, 
or in returning back from conveying or guarding them. ^ 

Thirteenth. — Horses of Officers and Soldiers on Dutyyi^c, 

No toll shall be paid for the horses of any Officers or Soldiers 
on their March or on Duty ; or for any horse, &c. or cart, &c. em- 
ployed in carrying, or returning empty from carrying (" having 
been employed only in carrying") the arms or baggage of any 
such officers or soldiers ; or employed in carrying (or returning 
empty from having been employed only in carrying) any sick, 
wounded, or disabled officers or soldiers ; or for any waggon, 
&c. employed in conveying any ordnance or barrack or com- 
missariat or other public stores belonging to his Majesty, or 
for the use of the forces, or returning empty from having 
been so employed.^ 

Fourteenth. — Horses, ^c. used hy Corps of Yeomanry 

Cavalry, S^c, 

No toll is to be taken for any carriage conveying Volunteer 
Infantry, or for any horse furnished by or for any person be- 
longing to any Corps of Yeomanry or Volunteer Cavalry or 
Infantry, and ridden by him, in going to or returning from any 
place appointed for and on the days of exercise, inspection, 
or review, or on any other public duty : provided such person be 
dressed in the uniform of his corps, and has his arms, furni- 

» 3 Geo. 4. C.126. s. 32. 

» See the Master, &c. of the Trinity House v. Clarke, 4 M.&S. 288. Rex 
V. Jones, 8 East, 539. Vallejo v. Wheeler, Cowp. 143, Hamilton v. Stow, 
5 B. & Aid. 649. ^ 3 Geo. 4. c. 126, s. 32. 
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lure, and accoutrements, according to the regulations of such 
corps at the time of claiming the exemption.^ 

Fifteenth. — Horses, S^c. conveying Persons to or from 

County Elections. 

No toll is to be taken for any horses or carriages conveying 
" any person or persons" to or from any election of knight or 
knights of the shire to serve in parliament for the county or 
counties in which the turnpike-road shall be situated.^ 

Sixteenth. — Crossing the Road, or not passing above 

100 Yards thereon. 

Neither is any toll to be demanded or taken for any horses 
or carriages which shall only cross any turnpike-road, or shall 
not pass above 100 yards thereon.^ 

The 34th section of the 13 Geo. 3. c. 84. exempted per- 
sons from toll who " only crossed the road and should not 
pass above 100 yards thereon." In an action for tolls*, it 
appeared that the cart of the defendant entered the road, and 
after proceeding not quite 1 00 yards along it, turned off again 
on the same side at which it entered, and consequently did not 
" cross'' the road. It was contended for the plaintiff that the 
defendant was liable to the toll because his cart did not cross 
the road, in consequence of the act having made use of the 
word " and," which could not be read disjunctively. But 
the Court said that a carriage could not go 100 yards along a 
road merely in crossing it, and held that the defendant was 
' exempt from the toll though he did not cross the road, — not 
having passed on it for 100 yards. 

But in another case where the plaintiffs had passed only 
nine or ten yards along a turnpike-road (when he entered into 
a road under the care of different trustees) but did not cross 
the road, the Court held that he was liable to pay the toll> 
notwithstanding the above exemption in the 13 Geo. 3. 

* 3 Geo. 4. c. 126. s. 32. 

^ Major V. Oxenham, 5 Taunt. 340. 

3 Pliillips V. Harper, 2 Chit. Rep. 412. 
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They thought it essential, in order to entitle him to the bene- 
fit of the exemption, that the party claiming it should cross 
the road. Dampier, J. said he must cross the road ; and Lord 
Ellenborough, C. J. said that crossing was the principal part 
which the legislature meant to privilege ; and Le Blanc, J. 
said the argument in favour of the plaintiff would go to the 
extent of shewing that if a man had a house within 100 yards 
of a toll-gate he would never pay the toll. The plaintiff had 
used the road ; that rendered him liable to toll : he had not 
crossed it; and therefore he was not exempt. 

It will be perceived that the word in the present statute is 



•' or/' 



Seventeenth. — Post Horses, S^c. 

Horses travelling for hire under the Post-horse-duties' Acts, 
having passed through any turnpike-gate,drawing any carriage 
in respect of which any toll shall have been paid, are to repass 
toll free through the same gate (and any others cleared by 
such payments) on returning through them either without the 
carriage, or drawing it (it being empty, and without a ticket 
denoting a fresh hiring), — although such carriage and horses 
shall not have passed through such gate on the same day, — 
provided they return before nine o'clock of the day succeed- 
ing that on which they first passed through the gate at which 
the toll was paid. * 

It will be right to consider in this place the various cases 
which have been decided upon provisions in local acts similar 
to those in the statute just cited : we have already seen that 
all cases of this description depend upon the manner in which 
the particular act of parliament on which they arise is worded. 
Sometimes the local act imposes the toll on the horses draw- 
ing, sometimes on the carriage, sometimes on both ; and the 
exemption from a second toll is in some acts allowed on the 
same horses returning, in others, on the same carriage return- 

' 3 Geo. 4. c. 126. &. 29. 
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itigy in others, on the return of the same horses and carriage. 
Mr. Justice Bayley in a late case ^ observes, that ** it is an 
established rule that where the toll is imposed upon carriages 
drawn by horses, and there is a clause of exemption for all 
persons repassing on the same day with the same horses and 
carriage, or with the same horses or carriage, — and the same 
carriage returns the same day drawn by different horses, — no 
second toll is payable. And where the toll is imposed upon 
tlte horses drawing the carriage, with a similar clause of ex- 
emption, no second toll is payable if the same horses return 
with a different carriage/' 

Williams v. Sangar/ is one of the earliest cases upon this 
subject. A local act imposed a certain toll on every carriage 
drawn by so many horses, and another on horses not drawing : 
and it provided ** that no person should be subject to the pay- 
ment of toll more than once in any day for passing and 
repassing with the same horses or carriage through the same 
toll-gate" on the several roads specified. The act also con- 
tained a proviso *^ that in all cases of carriages travelling for 
hire, the travellers or passengers conveyed therein should be 
considered as the persons paying the toll, and that such pay- 
ment should not exempt such carriages repassing with dif- 
ferent travellers, but that they should be liable to pay the toll 
as if the carriage had not before passed that day." 

Two questions arose upon this statute ; the one, whether 
the latter provision applied to stage-coaches, — the other, 
whether a stage-coach having paid the toll, and returning in the 
course of the same day mth different passengers and horses 
(being the same in number) was liable to a second payment of 
the toll ? As to the latter point, the Court said the change 
of horses made no difference, inasmuch as the toll was laid 
(not on the horses drawing but) on the carriage drawn by so 
many horses; and that the proprietor was not liable to pay a 
second toll, on that account. 

* Jackson v. Curwei>, 5 B. & C. 33. See Hopkins v. Thorogood, 2 B. 
aadAdol. 916; post. 
£ast, 66. 
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Upon the other pointy it was contended by the defendant 
that in the case of " carriages travelling for hire/' the second 
toll was imposed on the travellers or passengers, and not on 
the carriage ; and that, inasmuch as this '^ carriage travelling 
for hire" repassed •* with different travellers," it was by the 
express provision of the act liable to a second toll. The Court, 
however, decided otherwise. Lord Ellenborough, C.J. ob- 
served that the question was, whether a stage coach was a 
carriage ''travelling for hire," within the meaning of the clause 
narrowing the exemption ? Adverting to the usual mode of 
travelling, it appeared intended only to apply to post-chaises 
and oih^r carriages, which were frequently hired to pass and 
repass on the same road with different travellers on the same 
day ; where the respective travellers might be properly said to 
have hired the carriage, each in his turn. In those cases the 
payment of the toll by one traveller hiring the carriage, was 
meant not to exempt any other traveller who happened to hire 
the same carriage on the same day. The Court must look to 
the difference between what, strictly speaking, was a traveller 
or passenger hiring a carriage, and one who only hires a place 
in a carriage, but cannot be said to hire the carriage itself. 
That was a distinction well understood ; and where the travel- 
lers do not hire the carriage itself, but only their respective 
places, it appeared not to be within the meaning of the clause. 
They therefore held that the plaintiff was not liable to pay a 
second toll. 

In another case^ a local act imposed a toll on carriages and 
waggons, (and not on the horses drawing them,) and provided 
that *' no person having paid the toll directed by the act, 
should be liable to pay a second toll on returning the same 
day." A subsequent statute, applicable to the same road, re- 
pealed the tolls granted by the former act, and imposed others 
on the horses drawing, and not on the carriages ; and by the 
latter act all the provisions of the former statute were conti- 
nued in force, except where they were expressly repealed or 

» Gray v. Shilling, 4 B. Moore, 371. .? Brod. k Bing. 30. 
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altered. Subsequently to the passing of the new act^ the plain- 
tiff passed with a stage-coach through a gate, and paid the 
toll for the horses by which it was drawn, and returned the 
same day with a different coach drawn by the same horses. It 
was contended by the defendant, that as there was no clause 
in either act exempting horses passing a second time through 
the same gate with a different carriage, such carriage was 
liable to pay a distinct toll, though it might be drawn by 
horses which had previously passed through and paid at the 
same gate with another carriage. But the Court decided that 
all the exemptions mentioned in the former act were adopted 
and re-enacted by the new act ; and that therefore the plain- 
tiff was not liable to pay a second toll on his returning the 
same day with a different carriage drawn by the same horses. 
By a local act a toll was imposed upon '^ every coach, 8cc. 
drawn by horses, mares, mules, or geldings," varying in 
amount in proportion to the number of horses &c. draw- 
ing : and it was provided ** that no more than one toll 
should be demanded from any person for passing and re- 
passing the same day with the same horses, cattle, beasts, and 
carriages, through all the toll-gates in the whole length of 
road between D. and C; but that every person, having 
paid the toll, should be permitted to pass and repass with the 
same horses, cattle, beasts, and carriages, toll free, during the 
same day, through all the toll-gates in that division." Other 
tolls were imposed by the act, — on horses, mares, mules, and 
geldings, laden or unladen, and not drawing, and on oxen, 
calves, hogs, &c. It appeared in a case ^ arising under this 
statute, that a stage-coach belonging to the plaintiff passed 
through one of the toll-gates in this division in the morning, 
and paid the toll imposed by the act on a carriage drawn by 
four horses ; in the evening of the same day, the same coach 
repassed through the same gate, driven by the same coachman, 
but having different horses and passengers. The Court were of 
opinion that the plaintiff was not liable to a second toll, 
which the defendant contended he was, by reason of his not 

* Waterhouse v. Keen, 4 B. & C. 200. 
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having repassed with the same horses as well as the same car- 
riage. Bayley^ J. said^ that as a distinct toll was previously 
imposed upon horses^ upon cattle^ calves, &c., which are pro- 
perly denominated beasts, he thought that the exemption ap- 
plied to every separate thing on which the toll was previously 
imposed. The fair construction of the clause was, that the word 
and was not to be taken conjunctively, but disjunctively or dis- 
tributively, and then the consequence would be^ that if you 
return with the same horses drawing the same carriage, you are 
to pay no toll ; if you return with the same horses, mares, mules, 
8tc. laden or unladen, you are to pay no toll, &c. ; and if you 
return with the same carriage, you are to pay no toll. There 
was nothing in the act which necessarily connected the word 
carriage with beasts. 

The Court, however, g-ave judgment for the defendant, on 
the ground that he ought to have received notice of action,* 
though they decided the question on the statute relating to 
the toll in favour of the plaintiff. 

In Loaring v. Stone ^ the question as to the liability of the 
plaintiff to pay a second toll arose on a statute by which a toll 
was imposed upon every horse, &c. drawing in any coach, 
chaise, &c. ; another, upon every horse drawing singly any 
carriage ; another, upon every horse drawing any waggon, 
cart, or other such carriage ; and another upon every horse not 
drawing. The clause limiting the payment of thetoU to once 
in the same day, provided '^ that no person should be liable to 
pay toll more than once at any one toll-gate in any one day, for 
passing and repassing through the same gat^ with the same horse 
or horses, cattle, beasts, and carriages ; but that, having paid 
the toll once, he should pass toll free with the same horse or 
horses, cattle, beasts, and carmg^5, during the same day." 

A stage-coach belonging to the plaintiff, drawn by four 
horses, passed through one of the toll-gates, and paid the toll ; 
and in the evening of the same day a different coach, drawn by 
the same horses, driven by the same coachman, and belonging 

» 3 Geo. 4. C.126. s.143. * 2B. feC.515. 



176 Of Turnpike Tolls. 

also to the plaintiff, but carrying different passengers and par- 
cels, repassed through the same gate. 

The Court held that the plaintiff was liable to the payment 
of a second toll, in consequence of the coach being different — 
the exempting-clause having introduced the word ^' carriages." 
Bayley, J. said that as no toll was imposed by the enacting- 
clause upon the carriage, there could be no reason for intro- 
ducing that word into the proviso, unless it were intended to 
confine the exemption in respect of horses drawing carriages, 
to the same horses drawing the same carriage : and it might 
be very reasonable that the exemption should be limited to 
that case, for otherwise the same horses, with a different hired 
chaise and different travellers, would be exempt from the pay- 
ment of toll. 

But in a later case ^ where the statute imposed a toll upon 
every horse, S^c. drawing any carriage, another upon every hoi'se 
not drawing, and another upon oxen, the proviso was, " that 
no collector should take more than one toll from any person for 
the same carriage, horses, beast, or other cattle, passing once and 
repassing once in the same day, on such person producing a. 
ticket denoting that such toll had been paid on that day for 
or in respect of such horse, beast, or other cattle.'' The plaintiff 
passed through a gate with a stage-coach drawn by four 
horses, and paid the toll ; and in the course of the same day 
he returned through the aame gate with a different coach drawn 
by the same Iiorses. The Court held that he was exempt from 
payment of a second toll, notwithstanding the word ** car- 
riage" in the exempting clause. Bayley, J. observed that the 
word carriage was introduced as a subject of toll for the first 
time in the exempting clause. From that part of the clause, 
taken by itself, it would appear to have been the intention of 
the legislature that it should apply to cases only where the 
same horses repassed, drawing the same carnage. The car- 
riage therefore was contemplated as a subject matter of toll. 
But then the clause went on to annex, as a condition precedent 

^•Jackson v. Curwen, 5 B. & C, 31. 
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to any exemptioOi that the party claiming it should produce a 
ticket denoting that such toll had been paid on that day, for or 
in respect of such " horse, beast, or other cattle/' — Consider- 
ing, thereforci that the toll was originally imposed upon the 
horses drawing, and not upon the carriage, and that it did 
not appear clearly that the legislature meant to confine the 
operation of the exempting clause to cases only where the same 
horses returned with the same carriage* the general rule of 
construction ought to prevail ; and consequently no second 
toll was payable for the same horses returning the same day 
with a different carriage, the property of the same person. 

Chambers v. Williams^ was a case in which a local act im- 
posed a toll on every horse drawing any coach, 8cc. ; another on 
horses not drawing ; another on four-wheeled and another on 
two-wheeled carriages, tied or affixed to any waggon. The 
exempting clause enacted, " that every person having paid 
the tolls, on producing a ticket denoting payment, might repass 
toll free once in the same day through the gate mentioned in 
the ticket, with the same horses, mules, or other beasts, coach, 
cart, waggon, or other carriage." The plaintiff's stage-coach 
and four horses passed through a toll gate, and in the even- 
ing the same coachman drove the same horses with a different 
coach through the same gate. It was decided that he was not 
liable to a second toll, the Court observing that, taking the 
two clauses together, — and adverting to the rule of construc- 
tion which had been applied to similar statutes where the 
toll had been imposed on the animal drawing the. carriage, 
and where there was a general clause of exemption ap- 
plicable both to the horse and carriage, — they thought it 
very doubtful whether the legislature meant to impose a second 
toll, where the same horse returns with a different carriage on 
the same day ; and that being so, they ought to incline to that 
construction which would have the effect of relieving the sub- 
ject from a burthen. 

A local statute, 38 Geo. 3, imposed a toll on every coach, ber* 
Unr&iC; certain other tolls on horses not drawing; and others 

> 5 B. & C. 36. 
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on cattle ; and it was provided " that every person having once 
paid the tolls so made payable for his carrii^^ horses^ and 
cattle, and returning the same day with the same carriage, 
korseSf and cattle, should pass toll free, and not pay a cecond 
toll/' By a statute of the 59 Geo. 3^ the tolls imposed by the 
above statute were repealed, and instead of them (as to the 
tolls on carriages,) a toll of sixpence " for every horse drawing 
any coach, berlin," 8cc. was imposed ; and it was further en- 
acted that all the clauses 8cc. of the prior act should remain 
in force except where they were actually repealed or varied by 
the new statute. It appeared ^ that the plaintiff's stage-coach, 
(subsequent to the passing of the new statute,) drawn by four 
horses, had passed through one of the toll gates in the morn- 
ing, and paid the toll for a coach drawn by four horses ; and 
that the same horses^ drawing a different coach, repassed in the 
course of the same day. It was decided that no second toll 
was payable, notwithstanding the later statute imposed the 
toll on the horses, and not on the carriage. The Court said 
they must construe the exemption clause in the 38 Geo. 3, 
with reference to the new mode of imposing the toll, provided 
for by the 59 Geo. 3, as if that had been originally the mode 
prescribed by the 38th Geo. 3 ; and consequently the plaintiff 
was not liable to a second payment of toll. 

The 12 Geo. 3, provided that certain tolls should be 
paid ** for every horse S^c. drawing any stage coach ;" and by 
a subsequent clause it was enacted '' that, if any person should 
have paid the toll for the passing of any cattle or carriage 
through any turnpike gate on the road, he should, on pro- 
ducing a ticket denoting such payment, be permitted to pass 
and repass through the same gate with the same cattle or 
carriage, toll free, at any time during the same day." It ap- 
peared ^ that a stage-coach drawn by four horses passed 
through and paid the toll at a gate in the morning ; and in the 
evening of the same day the same horses repassed, drawing a 
different coach, (all belonging to the same proprietor,) and 

* Fearnley v. Morley, 5 B. & C. 25. 

* Norris v.-Poate, 3 Bing. 41. 10 B. Moore, 293. 
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driven by a different coachman. The Court held that the 
proprietor was not liable to pay a second toll ; observing 
that it was intended that a party should pay only once in the 
same d^y, for the same horses. It was perfectly plain that the 
toll was imposed on the horses^ and not on the carriage ; and 
as to the person attending, ^ the coachmen were employed by 
the same proprietor, and the proprietor was always attending, 
and responsible in the person of his coachman. 

The last case to which we shall have occasion to refer on this 
subject, is that of Hopkins v. Thorogood. * By a local act of 
the 4 Geo. 4, certain tolls were imposed, to be taken at all the 
turnpikes from Whitechapel to Ongar, and amongst them was 
one of one shilling " for three or four horses or other beasts 
of draught, drawing any coa^hy* S^c. The next section (the 
20th) provided that " no person should pay toll more than once 
in the same day for passing or repassing with the same horses, 
cattle, beasts, or carriages, through any of such turnpikes ; 
but that every person, after having once paid toll as aforesaid, 
should afterwards (on producing a ticket &c.) pass with the 
same horses, cattle, beasts, and carriages, toll free, during that 
day, through all the said turnpike gates." The defendant 
passed through one of the gates on this line of road with a 
stage-coach and horses, paid the toll, and received a ticket 
denoting the payment. He then drove a short distance far- 
ther, changed horses, and drove the same coach with such 
fresh horses through another of the gates on the same road : and 
the question was whether he was liable to pay the toll when 
his coach passed through this second gate, in consequence of 
the horses having been changed before they arrived at it ? 
The Court were of opinion that he was. Some little doubt, 
Parke, J. said, was created by the use of the word '*or'' in the 

* This observation Tvas made in answer to an argument having been used 
for the purpose of shewing that a second toll was due, in consequence of the 
two coaches having been driven by different coachmen ; the statute having 
enacted that the toll should be paid " by the person attending any cattle or 
carriage." 

« 2 B. & Adol. 916. 

N 2 
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20th section : but in construing the act| the true point to look 
at was the subject-matter on which the toll was imposed, which 
in this case was the horses. The different parts of the 20th 
section were inconsistent with each other, and taken as a whole 
it was without any definite meaning. The safer course was, 
therefore, to look to the plain meaning of the clause imposing 
the toll ; and according to that, a toll was demandable at the 
second gate in respect of different horses, though drawing the 
same carriage. In order to entitle a party to claim the exemp- 
tion, it was necessary, at all events, that there should be the 
same horses. 

These are all the cases which have been decided relative to 
the liability of carriages to pay a second toll in the same day. 
By means of them, — looking to the precise terms used in the 
several statutes cited, both in the enacting and the exempting 
clauses, — bearing in mind that all these questions depend 
upon the manner in which each particular act is worded,^ — 
and that, in order to charge the public with the burden, the 
language of the legislature must be plain and unequivocal,^ — 
a party will perhaps have little difficulty in deciding for him- 
self whether the words of any particular statute in which he 
maybe interested, do or do not render him liable to, or entitle 
him to demand (as the case may be) a second toll. 

Eighteenth. — Horses (not drawing) paying, and reluming 

with a carriage. 

Where a horse or horses, not drawing, pass through a gate and 
pay the toll, and return drawing any carriage on the same day 
(or within eight hours after their first passing through the 
gate), the toll paid on their originally passing is to be deducted 
from that payable for them when drawing such carriage on 
their return ; so that no higher toll is to be taken, in the 
whole, than if they had in the first instance passed through 
the gate dmwing the carriage.^ 

> 2 B. & C. 518. 

MOB. Moore, 301. 3 Bing. 45. 1 B. & C. 425. 

» 3 Geo. 4. C.126. s. 30. 
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Section VI. — Of Mortgaging Turnpike Tolls and Toll Houses. 

The trustees of turnpike roads may borrow and take up 
at interest^ on the credit of the tolls of their respective roads, 
such sums as they shall from time to time think proper ; and 
they may demise and mortgage^ such tolls or any parts of 
them, and the turnpikes and toll-houses for collecting them, 
as a security to the person, or his trustees, who shall advance 
the money.* The costs and charges of the mortgage are to be 
paid out of the tolls. Copies of all such mortgages are to be 
entered in a book to be kept for that purpose by the clerk or 
treasurer to the trustees, who is to be paid the sum of five 
shillings for making such entry, out of the tolls ; and this book 
shall and may at all seasonable times be inspected and pe- 
rused without fee or reward.* 

The mortgagee (or the person who shall be entitled to the 
money secured by the mortgage) may assign or transfer his 
right, title, and interest in such mortgage, and the principal mo- 
ney and interest secured by it, to any person whomsoever.* This 
assignment is to be indorsed^ on the mortgage, or underwritten 
or annexed to it, and signed in the presence of and attested by 
one or more credible witnesses.* This transfer is to be pro- 
duced and notified to the clerk or treasurer, within two ca- 
lendar months next after the date of it, and he is to enter it in 
the same book, and for this he is also to receive the sum of 
five shillings.* This being done, the transfer entitles the as- 
signee, his executors, administrators, and assigns, to the full 
benefit of the mortgage, and he may in like manner assign 
it, and so toties quoties.* 

It is not in the power of any person (except the person to 
whom it shall be last transferred, or his executors or adminis- 
trators) to release, discharge, or make void the original mort- 

' A Form of the Mortgage is given in the act 3 Geo. 4. c. 126. s. 81. 

* 3 Geo. 4. c. 126. s.81. 

' A Form of the Assignment is also given in the 81st section of the statute. 

* 3 Geo. 4. c. 126. s. 81. 
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gage-security^ or any part of the money due on it : and all 
persons to whom such mortgage or transfer is made^ are^ in 
proportion to the sums thereby secured, creditors^ on the 
tolls granted by the act, and on the toll-gates and toll-houses^ 
in equal degree^^ one with another, or in such order as shall 
be agreed upon and stipulated by the trustees at the time of 
the advance of their respective shares.^ 

If the act under which the money was advanced, should 
happen to be repealed or to expire, and a new one be granted, 
the mortgages are as available under the subsequent act, as 
they were under the former. For, by a recent statute* it is 
provided that where, at the time of the expiration or repeal of 
any turnpike act, any money borrowed or subscribed under its 
provisions shall be due on the credit of the tolls granted by 
it, the term and the tolls to be granted by any subsequent act 
for maintaining the road shall be and are thereby made sub- 
ject and liable to the payment of such money and of all inte- 
rest to grow due thereon, as effectually, to all intents and pur- 
poses, as if such money had been borrowed, &c. on the credit 
or security of the tolls granted by such subsequent act. And 
all persons who may owe or be liable to the payment of any 
money to the trustees under the old act, are made liable to the 
payment thereof to the trustees under the new act. And all 
bonds, conveyances, covenants, contracts, agreements and se- 
curities, made or entered into by any persons to or with the 
trustees under any local turnpike act, are to remain in full 
force and effect, notwithstanding the expiration or repeal of 
such act.^ 

The trustees may also receive in and cancel all or any of 
the mortgages granted under any former act for the same 

* We have already seen that where the whole of the money borrowed on 
the credit of the tolls has not been paid, the trustees have no power to re- 
duce the tolls without the consent of the creditors who shall be entitled to 
five-sixths of the money remaining due. Ante, 158, See 3 Geo.4. c.126. s. 43. 

« See 3 Geo. 4. c. 126. s. 49. Doe, d. Banks, v. Booth, 2 B. & P. 219. 
3 3 Geo. 4. c. 126. s. 81. * 9 Geo. 4. c. 77.S. 10. 

* 9 Geo.4. c. 77. s. 11. 
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road, and instead of it execute another mortgage^ at the ex- 
pense of the parties who require it.^ And if it shall appear 
by the clerk's or treasurer's books (or by any satisfactory evi- 
dence adduced at any meeting of the trustees) that any person 
is a creditor on the security of the tolls granted by any local 
act» and that the mortgage or assignment of the tolls for se- 
curing his claim has been lost; mislaid, or accidentally de- 
stroyed, they (or any three or more of them) may execute an 
assignment of the tolls granted by the act, for the money men- 
tioned in the original assignment. The person applying for 
such new assignment is to pay the expense of it ; and it is 
declared to be valid and effectual for the purposes thereby in- 
tended.^ 

In order to enable the trustees to get in the money agreed 
to be advanced for the purpose of making or maintaining any 
turnpike road, or any highway intended to be made turnpike, 
the persons who have subscribed or agreed to advance it, must 
pay it within such time, and in such parts and proportions as 
shall be expressed in the writing which shall be subscribed by 
or on behalf of such persons, or as the trustees shall order and 
direct. The trustees may, by writing, authorize a person to 
receive the money, who shall demand it, and to whom it shall 
be paid. And if any persons refuse or neglect to pay any 
part of the sums they have agreed to advance, the trustees 
may sue for it in the name of any one of them or of their clerk 
or treasurer.' 

The mortgagee in possession of any toll-gate or bar, or of 
any lands, &c., of which the rents are appropriated to the 
repairs of any turnpike road, is to render an exact account in 
writing to the trustees (or to such person as they shall ap- 
point) of all monies received by him, or by any persons for his 
use or by his authority, at such gate or bar, or otherwise, and 
what he has expended in keeping or repairing it ; which ac- 
count is to be rendered within twenty-one days after he shall 
have received notice in writing from the trustees for that pur- 
pose. If, upoa being so required, he shall neglect to render 

» 9 Geo. 4. c. 77. s.l2. » Ibid. s.l3. ' Ibid. s.7. 
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such account, he is liable to a forfeiture to the trustees, for 
every refusal, neglect, or omission, of the sum of 50/. which 
they are to apply to the use of the road.^ 

As to the power of the trustees to pay off the creditors ; it 
is enacted,^ that in case they shall be desirous of paying off 
any portion of the principal monies due, where all the interest due 
thereon shall have been paid or satisfied fih^Y may, — at any meet- 
ing held according to the directions of the general or their 
local acts, if they shall think fit, — instead of paying the 
same rateably amongst all the other creditors, determine by lot 
to which of them the whole or any portion shall be paid, and 
pay it to such creditors only, — or to any of the creditors, with 
the consent of all the other creditors. Twenty-eight days' no- 
tice of such meeting and of its purpose is to be given, by ad- 
vertisement in some newspaper printed or usually circulated in 
the neighbourhood of the road. 

And where any lands, Sec. purchased for the purpose of 
any turnpike road shall be in mortgage, the trustees (upon ap- 
plication in writing made to them or to their clerk, signed by 
the mortgagee, his executors, administrators, or assigns) are 
required to pay to such mortgagee, his 8cc., such sum as 
shall be agreed for, ascertained and determined for the 
purchase* of such lands, &c.,or a competent part of it.^ Such 
money, when so paid, is to be deemed to be in discharge of 
the principal, or part of it, due on the mortgage ; and the re- 
ceipt of it is to be indorsed on the mortgage deed, and signed 
by the mortgagee, his executors, &c., in the presence of at 
least one credible witness.^ 

If the mortgagee (by himself or by any other person on his 
behalf) shall keep possession of any toll-gate or bar, and re- 
ceive the tolls thereat, or any rents or profits, &c. after he has 
received his mortgage-money, interest, and costs, — he is to 
forfeit and pay to the trustees, by way of penalty, double the 
sums which he has received over and above such mortgage- 
money, interest, and costs, with treble costs of suit, to be re- 

' 3 Geo. 4. c, 126. 8.47. * 4 Geo. 4. c. 95. s. 60. 

* 7 & 8 Geo. 4. c, 24. s. 7. 
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covered by their treasurer or clerk in any of his Majesty's 
courts of record^ and applied to the use of the road.^ 

An action of ejectment may be maintained by one mort- 
gagee, without uniting in the demise the other mortgagees 
(if any) ; but when he has obtained possession of the toll- 
gates^ &c. by such action^ he is not to apply the tolls which 
he may consequently receive, to his own exclusive use, but to 
the use of all the mortgagees of the premises pari passu, and 
in proportion to the several sums which may be due to them 
severally.* 

The trustees before the act of the 3 Geo. 4. c.l26. were not 
estopped from disputing the legality of a mortgagee executed 
by them, where they had no power to mortgage.* But where 
the trustees had demised to one of several mortgagees such 
proportions of the tolls arising on the road, and of the toll- 
gates and toll houses, as the sum advanced by him bore to the 
whole sum raised on the credit of the tolls ; and that mort- 
gagee* brought an action of ejectment for the toll-gates, in 
order to pay himself the interest which was due to him; it 
was held that he might maintain the action, notwithstanding 
a clause in the act that all the mortgagees should be creditors 
upon the tolls in equal degree. 

The trustees are not personally liable to be charged by rea- 
son of their having signed or executed any mortgage or other 
security to be made in pursuance of any turnpike act : and if 
any action, &c. be brought against a trustee, for anything done 
by virtue or in pursuance of the general turnpike acts, or of 
such act, all the costs of defending such action, 8cc. are to be 
defrayed out of the tolls arising on the road for which he acts.^ 

The statutes of the 3 Geo. 4. c. 126 ; 4 Geo. 4. c. 95 ; 7 & 8 
Geo. 4. c. 24 ; and 9 Geo. 4. c. 77 ; from which all the above 
provisions relative to the mortgaging of tolls are taken, do not 

» 3 Geo.'4. c. 126. s. 48. » Ibid. s. 49. 

» Fairtitle v. Gilbert, 2 T. R. 171. 

* Doe, d. Banks, v. Booth, 2 B. & P. 219. 

* 4 Geo. 4. c. 95. s. 61. See also 3 Geo. 4. c. 126. s. 74 ; and 7 & 8 Geo. 
4. c. 24. s. 2> 3. 
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apply to the Commercial Road, or the several branches leading 
from and out of it^ or to the road leading from Glasgow to 
Carlisle.^ 

It should be mentioned that the trustees mBy compound mih. 
any person for his tolls for one year.^ 

* 9 Geo. 4. c. 77. s. 20. ' 4 Geo. 4. c. 95. s. 13. 
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OF THE RATEABILITY OF TOLLS TO THE RELIEF 

OF THE POOR. 

We propose to consider this branch of our subject in the 
following order : 

1st. In what cases Tolls, or the property out of which they 
issue, are rateable ; 

2ndly. There must be a beneficial occupation in order to 
render the occupier liable to be rated for Tolls ; 

3rdly. Of the Parish or Place in which Tolls are rateable ; 

4thly. Of the amount at which the owner of Tolls, or the 
occupier of the land out of which they issue, is rateable. 

Section I. — In what cases Tolls, or the Property out of 

which they issue, are Rateable. 

The statute 43 Eliz. c.2. s. 1. directs the overseers of the 
poor '* to raise, weekly or otherwise, — by taxation of eveiy 
Inhabitant, parson, vicar, and other, and of every Occupier of 
lands, houses, tithes impropriate, propriations of tithes, coal- 
mines, or saleable underwoods in the said parish, in such 
competent sum and sums of money as they shall think fit, — 
a convenient stock of flax, &c. to set the poor on work ; and 
also competent sums of money for and towards the necessary 
relief of the lame, impotent, old, blind, &c. ; to be gathered 
out of the same parish according to the ability of the same 
parish," &c. 

In the case of the Earl of Bute v. Grindall ^ the Court laid 
down the general rule upon the subject of rating the occupier 
of lands in these terms : The person who is in possession of 
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the immediate profits of land may be taxed to the relief of the 
poor in respect of those immediate profits ; quoad these im- 
mediate profits^ he is an occupier of the land within the 
meanincr of those authorities which have decided that the 
occupier only can be assessed to the relief of the poor. 

It has been frequently decided that tolls, per se, ' are not 
rateable ; but if the subject matter out of which the tolls arise 
be one which is mentioned in the statute of Elizabeth as the 
object of rate, then that may be rated by name, and the tolls 
which constitute its profits may be thus made to contribute 
to the relief of the poor.^ 

In order to render a person liable to the rate, he must be 
either an '' inhabitant/' (which we shall presently see means 
a resident) of the parish, or he must be an " occupier" of 
one of the descriptions of property which the statute directs 
the overseers to tax. 

In Rex V. Nicholson, * the Court of King's Bench decided 
that the lessee and occupier of an ancient and exclusive Ferry, 
who was not an inhabitant resident within the parish in which 
one of the termini of the ferry was situated, was not liable to 
be rated there for any share of the tolls of such ferry ; for, 
supposing a ferry to be real property, it is not such real pro- 
perty as is mentioned in the statute of Elizabeth, the occu- 
pancy of which subjects the party to be rated to the relief of 
the poor of the place. Lord EUenborough, C.J. observed 
that tolls do not come within any one specification of occu- 
pancy described by the statute; they are not lands/ nor 
houses, &c. If, therefore, the owner be taxable for them at 
all, it must be as an inhabitant of the parish out of which 
they arise ; but there is no case in which the word inhabitant 
in that statute has been held to mean any other than a resi- 
dent within the parish, — But we are reminded of cases where 
tolls arising from navigable canals, to which the tolls of a 

> 2 H. Black. 266. See Rowls t. Cells, Cowp. 451. 

* See post, 189, 191. 

* Per Bayley, J. Rex v. Kingswinford, 7 B. & C. 241. 

* 12 East, 330. See upon the subject of Ferries, ante, 106. 
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ferry are assimilated^ have been held rateable without any 
reference to the question of inhabitancy ; and the Wycombe 
case ^ is much relied on, where a corporation was held rate- 
able for market tolls ; but they were lords of the soil where 
the market was held^ in respect of which they were rated for 
the tolls. In Rex v. Cardington, • the rate was specifically 
upon the sluices, on that which was local and visible property 
and producing profit within the parish; and all the cases 
where tolls have been held to be rateable, when they are 
examined, will be found to have proceeded on that ground. 
It was so in the case of the Staffordshire and Worcestershire 
Canal : * the company were rated for their " basins, towing- 
paths, and that part of their canal and the locks lying within 
Lower Mitton, and for the tolls and duties arising therefrom 
due at Lower Mitton." There could be no doubt that the 
basins, towing-paths, canals and locks, were local visible 
property there, and the tolls and duties arising therefrom, — 
classed and connected as they are with the local visible pro- 
perty rated, — were considered as resulting from that local 
and visible property. In all these cases the tolls have arisen 
from the use of the canal, which is local and visible, being 
part of the land itself, lying within the parish where the tolls 
have been rated. But there is no case where tolls, detached 
altogether from local real property, have been held to be 
rateable per se. When, therefore, we are called upon to de- 
cide such a question for the first time, I am always disposed 
to go to the fountain head, which is the act of the 43 Eliz. ; 
and, looking at the words of that act, I do not find any of 
them which extend to rate any person not being an inhabitant 
of the place, nor the occupier of any of the specific kinds of 
property mentioned in the act. And not finding any descrip- 
tion in the statute which applies to the case of this appellant, 
I cannot hold him to be rateable for these tolls. 

In another case * the facts were similar to those in Rex v. 

» 3 Keb. 540. 1 Freem. 419. ' Cowp. 581. . 

» 8 T. R. 340. 

* Williams v. Jones, 12 East, 346. 
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Nicholson^ with the additional circumstance that a post was 
fixed in the ground at one of the landing-places^ to which 
the ferry boats where moored when lying on that side of 
the water. The Court, however, observed that that circum- 
stance did not essentially vary the question ; for the owner 
of the ferry was not found to have any property in the soil 
at the landing-place (which was the highway^ common to all 
the king's subjects); and supposing that he had a right to 
make such a special use of the highway for the purpose of 
securing his ferry-boats, that did not make him the occupier 
of the highway, or give him any exclusive possession of it, 
nor could he maintain trespass for any injury done to the soil 
at the landing-places^ which were common to all the king's 
subjects to land and pass upon. 

Le Blanc^ J. in remarking upon these authorities in a sub- 
sequent case,^ observed that it was impossible to say that the 
parties ia those cases were occupiers of anything but the 
boat and tackle in which the passengers were conveyed, in the 
same manner as a stage-coachman is the owner of his coach. 

In Rex V. Eyre * the defendant was rated merely " as lessee 
of the tolls of the Key-bridge'* at Tewkesbury ; and the Court 
said that as they had so recently decided (in Rex v. Nicholson 
and Williams v. Jones) that tolls per se were not rateable^ and 
as the defendant was rated merely as lessee of the tolls, and 
for nothing else which might have given them a corporeal qua- 
lity and locality within the parish, such as a sluice or the like, 
and as it did not appear that he was an inhabitant of the pa- 
rish, or made any profit of the tolls, there was nothing stated 
in the case to raise any question. They held, therefore, that 
he was not liable to the rate. This decision turned upon the 
particular form of the rate, in which the defendant was charged 
simply as the lessee of the tolls : but there is no doubt that the 
proprietor or lessee of the tolls of a bridge is rateable for the 



» Rex V. the Baptist Mill Company, 1 M. & S. 620. 
* 12 East, 416. 
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land on which the bridge is erected, which is local real pro- 
perty, and the tolls which are payable thereat.^ 

The defendant ^ was rated in the township of Manchester 
for '' the Rochdale Canal, lock, tunnel, dues or rates." He 
was not an inhabitant of Manchester, but he was entitled to 
and in the receipt of certain tonnage dues, in respect of vessels 
passing through the lock built upon the Rochdale Canal by 
▼irtue of a statute 34 Geo. 3., which empowered the Duke of 
Bridgewater to erect the lock, and to receive the dues at or 
near it. It was contended for the defendant, that this was a 
rate upon the dues or rates payable at the lock, and not upon 
the lock itself. But Lord Ellenborough, C« J. said that the 
Court had only decided that tolls were not rateable per se, but 
only when connected and rated conjunctively with real and 
substantial property situated in the parish, which — as yielding 
a profit there by means of the tolls — was the proper subject 
of rating within the act of Elizabeth. Here the lock itself was 
rated, which was something real and substantial, locally situ- 
ated in the township, and producing profit ; and the addition 
of the dues or rates was merely giving other names for the 
same thing. The rate was therefore confirmed. 

In Rex V. Cardington ' the Court held that the grantee of 
the right of navigation of the river Ouze between Erith and 
Bedford, was rateable to the poor of the parish of Cardington, 
in respect of the tolls arising from a sluice erected in that pa- 
rish, although he resided elsewhere and the tolls were collected 
in another parish. 

Several cases have been decided, as to what constitutes a 
sufficient occupation of the land by the proprietors of a Canal. 
Certain persons ^ were authorized by act of parliament to make 
the rivers Mersey and Irwell navigable from L. to M., and to 

' Rex T. Barnes, 1 B. & Adol. 113. Jones v. Mancel, Doug. 302. n. 
' Rex ▼. Macdonald, 12 East, 324. 

• Cowp.581. 

* Rex V. the Proprietors of the Mersey and Irwell Navigation, 9 B.&C. 95. 
See Rex v. Thomas, 9 B. & C. 114, where the same point was decided re- 
specting the navigation of the River Avon ; and Rex v. the Aire and Calder 
Navigation, 9 B. & C. 820 ; 2 B. & Adol. 139. 
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maintain such navigation ; and for those purposes to cleafi 
cleanse^ scour, open^ enlarge, or straighten the rivers, and to 
dig and cut the banks ; and to make new cuts, trenches, or 
passages for water through the adjoining lands ; and to build 
sluices, bridges, locks, 8cc. ; and to do all other things neces- 
sary for making and maintaining the navigable passage, or 
for the improvement thereof, first giving satisfaction to the 
owners of the lands: and in consideration of the expenses 
to be incurred, they were authorized to take certain tolls ''for 
their own proper use and behoof/' They made the rivers 
navigable, and scoured and cleansed them : they also made 
towing-paths and cuts on land purchased by them under the 
powers given by the act. They were rated to the relief of the 
poor at the sum of 2908/. 7s. 6d. for *' land taken and used 
for the M. and L navigation, towing-paths, locks, and tonnage 
arising therefrom." The Court were of opinion that they 
were not liable to be rated for the ancient bed of the navi- 
gable part of the river (which was included in the rate) be- 
cause they were not the occupiers of it within the statute of 
Elizabeth, having only an easement in it : but that they were 
rateable for the new cuts and towing-paths, and for the wears, 
locks, and dams, which were erected on their own lands. — 
Bailey, J. observed, that in order to make the company rate- 
able, they must be, within the words of the 43d of Elizabeth, 
^* occupiers of lands or houses ; '* and it struck me at first, that 
inasmuch as they had a right to have the bed and banks of the 
river upheld, to hold the water, which water they were to use, 
they might perhaps be called the occupiers of that land which 
was so covered with that water, and which held the water so 
afterwards to be used. But when, after considering the sub- 
ject, I find they can maintain no description of action which 
an occupier generally is capable of maintaining, I am now 
disposed to think that the correct view of the case is, not that 
they are occupiers of the land covered with water, but that 
they had an easement only in the land. They have only a qua- 
lified right to use the land, to deepen the channel of the river, 
and make the soil fit for the purpose of holding the water, which 




WQtci th^ ^J:^ aft^urwards to ««^ ; but, 9uby^^ to the right of 
B^vig9,tioi^ being iifA^cl in lh(im» an4 au^jeot ta Iherighl they 
iyayi^ tMt the soil shall cqntinue tahold the water in which the 
ll9iyig9^tiQa is to take place, the soil remains in the ownership and 
<M9f upation of those persona to whom that soil originally ber 
ieieg^.* And Parke, J. said that no person can be an occupier un^ 
leda he has the e^olusiye right to Q<\joy some portion of the soil. 

A question very recently arose ^ respecting the ratQahility of 
Af Chelsea Water-works Company for the reservoir in the 
Qref^ Park. It appeared that in consequence of a petition 
to tbo Qpown, King George the Second granted and assigned 
to the Governor and Company of the Chelsea Water-works, 
and their successors, ^' all that the canal or basin, and all that 
tba old pond in our said park afore desicribed ; to be converted 
ii^to reservoirs, to be used and enjoyed by the said company 
Ai^d th^r successors as such, and for the purposes aforesaid, 
f^ and during the pleasure of us, our heirs, and successors.'' 
. In support of the rate, it was contended that the company 
Qoeupied the basin by their work^, they having converted it 
into a reservoir, and (as a warehouse) by their goods, viz. the 
water which it contained, and which was distributed and sold 
for their benefit. On the other side it was argued that all 
that the Crown had granted, was a permission to turn water 
into and take it out of the basin^ and that there was no exclui- 
gfive occupation ,- as to which the cases cited ante page 191 
(note 4) were relied upon. 

The Court, after taking time tq consider, were of opinion that 
the company had an exclusive right in a portion of the ^oil, 
a»d were therefore rateable. 

The owners of mills ^ in the township of Hunslet, as a oomr 
jiensation for the loss of water occasioned to them, within the 
township, by an adjoining navigation, were allowed by aot of 
parliament to take certain tolls at a lock situate on the line of 
navigation, but in a different township : the look was i*ated in 
that other parish as part of the Aire and Calder navigation, 

> iU? V. thj8 CHelteft W^tei^worka Compway, K.B. E.T. &T.T. laas. 
* Rex V. thf Aire aid Cftld^r Nsvig^tioq, 3 B. 4 A4ol. 1133. 
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but not in rcEpect of t^cK inSk. A oae wms made on the 
owners of xhe snlls n tae s>«7ata> «f Hanriet for " fblliDg- 
mill, sdibfainias-fiiiX lad con-mS. iMi talk recei^aUe in 
respect Of dKBE." I? wudaca^adiMKttrrwereDotiateaUe 
in thai tovTB^EP m myc e t cf c^ trib an taken. Can the 
oamefsof i^ xslis^ tfee Oxn askHLbenaBdmiespectof the 
toil aa a eoBpeKaiion pail c» tkeK far their loas of water? 
They aigfat have kc tke bSi^ igjgnii^ tiie toll to thon- 
sehes : and if thev kad done hv ecsld ther kanne been rated 
CD aoooont of the toU ? It apwars to «s that they cannot, 
in le sf iet t of this eoeBT!«ffesar<oci, be etwsklcral as oocapien of 
anj property in Hvn^et pcodnoBg a profit dioe. 

It has been fivqoentlT decided that the tolb of a light- 
house are not rateable, ^ and the subject nndenrent a very 
fbU discussion in a recent case.' The defiendant was there 
rated at the sum of 2230/. as ** the occupier of the light-hoase, 
with the duties or contribntioD-moneT in respect of ships, &c. 
passing by the same.** The annual raloe of the li^t^ouse, 
independently of the duties, was 4L only. It was decided that 
the defendant was not rateaUe in respect of the toUs received 
of vessels passing by the light-house ; and the Court oidered 
the rate to be amended by confining it to the sum of 4/., the 
▼alne of the house independently of the tolls. Mr. Justice Bay* 
ley, in delivering his judgmoit, said : It seems to me that this 
house is rateable, but that the rate to the extent to which the 
parties are desirous of carrying it» cannot be supported. The 
rate is upon the light-house, with the duties in respect of 
ships, &c. passing by the same. To make the defendant 
rateable to the full extent of 2250/. a-year, it must be shewn 
that he comes within the words of the statute of Elizabeth, 
and is the occupier of a house or land of that annual value. 
The authorities cited in the course of the argument are dis- 
tinguishable from the present case, except the two cases of 
Rex V. Rebowe and Rex v. Tynemouth, where it was expressly 
decided that the tolls of a lightrhouse were not rateable. A 

^^^IBezv. Rebowe, 1 Const, 142, pi. 177. Rex ▼.Tynemouth, 12 East, 46. 
^^^|ex V. Coke, 5 B. & C. 797. Rex v. Fowke, 5 B. & C. 814. 
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Considerable interval of time elapsed between the decisions in 
those cases ; and where there has been one uniform course of 
proceeding as to property of this description for a very consi- 
derable period of time, we ought not to introduce any altera- 
tion, unless it be founded upon sound legal principles. And 
Littledde, J. observed, that in order to make tolls rateable, 
there must not only be a profit produced within the parish, 
but it must also arise from the use of the thing and in respect 
of it. Here, the ships have not that sort of use ; they have 
merely a transient view of the light as they pass. They do 
not come within the light-house as they do within a dock ; in 
that case they have the actual use and occupation of the dock. 

The defendants ^ were rated in the parish of Little Amwell, 
at the sum of 300/. for certain land covered with water : the 
annual value of the land without the spring, and if it were 
not covered with water, was 6/. only. No part of the profits 
of the company was received in the parish of Little Amwell, 
nor was any use made of the water or any part of it distri- 
buted there; but the water was distributed and the profits 
received in London. The Court were of opinion that the 
company were, nevertheless, properly rated in Little Amwell, 
observing that the property was locally valuable in that parish, 
although that value was derived from extrinsic circumstances, 
and although the profits were actually received elsewhere. 
We shall have occasion to consider some other cases of rates 
upon water tolls in the third section of the present chapter. * 

The act' of parliament establishing a Gas-Light Company at 
Brighton, authorised them (with the consent of the com- 
misbioners appointed under an act for paving and lighting the 
town) to break the ground and lay pipes for the purpose of 
conveying the gas. The company accordingly laid down 
pijpes in the streets of the town, and the gas was sold in the 
town. They were considered ^ as occupiers of the portion of 

' Rexv. the New River Company, 1 M.&S.503. 
' See Rex v, the Rochdale Waterworks Company, 1 M. & S. 634. Rex v. 
the Corporation of Bath, 14 East, 609 ; post, 201. 
' Rex V. the Brighton Gas Light Company, 5 B. & C . 466. See Rex v. 

o2 
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knd in which their pipes lay, and were MA mtealde for Ae 
increased value which the land acquired in oonae^ttence ef 
the pipes used for the conveyance of the gas being placed ia 
it The pipes were so laid down as to beot>aie part and pared 
of the land for the time they remain ; they therel^ improved 
the value of the land in the same manner as buildings erected 
upon the land, and the whole must be rated accordingly* 

In Rex V. The Baptist Mill Company ^ the defeodanta weie 
rated as follows : 



Proprietor. 
J. L. Esq. 



fJccupttrt* 
Baptist Mill Compf . 



J^topcrty* 
For lot, tolly an^ ftee 
»baie of the calanuBfi^ 
and for oalamine yard 
and bam : amount 9L 



The company were the lessees of the lord of the manor of 
Rowberrow, of all the part^ purpart^ lot, and free abara of the 
lord of and in the calamine stone raised or gotten, or to he 
raised or gotten in the enclosed lands or waste or other kadi 
within the manor ; with liberty to take and carry away the 
same, &c. They were not in the occupation of any lands Of 
buildings whatever in the parish, unless the court should be 
of opinion that the lot, toll, and free share above mentioned, 
were to be considered as land: they did not reside in the 
parish. The Court were of opinion, that the d^endants were 
liable to the rate, as occupiers of land. It was not noceesarjiy 
in construing the words of the statute of ^izabeth, whiek 
was passed for a particular purpose, to hold that the word 
lands should satisfy every possible view und^ which land 
might be considered. It was enough that the party is an 
occupier of land, for the purpose of his hekng rated to the 
relief of the poor. Where a person receives without risk part 
of the produce extracted from the bowels of the earth, heifi 
an occupier of land ; but where he merely receives a rent or 
money payment, he is not an occupier. 

the Birmingham Gas Light and Coke Company, 1 B. & C. 500. Bci t. 
the Chelsea Water-works Company^ K. B. April 27, and June 10, lasa. 
t M.&S. 612. 
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A person entitled to a certain dtsh or meaaure called Toll 
and Farm Tin, arising out of certain lands and tin bounds in 
the parish^ was held * to be rateable in respect thereof. It 
appeared that **the toll" was one fifteenth part of all the tin 
gotten in the lands of 3. E., and "the Farm Tin" was one- 
twelfth part (after the abore fifteenth part is deducted) for toll 
of 'all tin gotten within the tin bounds of the parish. The 
duties were payable clear of all risk and deduction. 

We have seen in a previous chapter • the nature of stallage 
and pickage. They are incident to the soil ; and the owner 
er tessiee of the stallage or piokage ef a market is, therefore, 
rateable for the tolh received in respect of them, in the same 
manner as the occupier of any other lands is. In Rex v. Bell,' 
<he ease stated that the lessees tf the Gftallage and the sweep- 
ings >of tit^ maiket were rated for l^em. The defendant Bell 
was litmBeif the lessee of the Earl of Egremont, of t^ertain 
tolls of com ^d in the market of Oockermout^ : the Earl 
was lord of the manor and owner of the soil of the streets of 
the town. The toll consisted of a handful of com taken out 
of each sack. The defendant vxis not an inhabitant of Cocker^ 
mouthy nor possessed of any property in the town except the 
tolls of which be was the lessee, and which yielded him a 
profit. He was rated simply for *' Com Tolls, 1&." The 
Court were of opinion that the fate could not be supported. 
Lord EUenborough, C. J. said the defendant was not an 
oeoupier of land. Would he not be equally entitled to the 
tolU although the sacks were not set down in the market, but 
were upheld on the shoulders of those who exposed the com 
to sale ? There was nothing to give the toll a corporeal qua- 
lity% And Bayley, J. said it was plain from the statement of 
the case that the tolls were mere market tolls and not incident 
tolheaoil. 

1 Rex ▼. St. Agnes, 3 T. R.480. See Rex v. St. Austell, 5 B. &Ald. 693. 

* Cksp. IV., p. as. See Mi^or of Northamptoa v. Ward, 2 SInu 12f39, 
1 Wifo. 107. Mayor of Kormoh v. Swaan, d W. Black. 1116. Heddj 
<r. WfaeeUuouK, Jllowe, «74. JUkm v. Duvfs, €aid. 382. 

» 5M.&S. 221. 
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Had the defendant in this case been resident witlSin the 
town of Cockermouth^ the rate might no doubt have been 
supported against him as an inhabitant.^ . 

It may be here added that tolls and penalties for overweight 
taken at any toll^house or weighing machine, erected on or 
adjoining to any turnpike-road, and the houses, &c. erected 
or used by the trustees of any turnpike-road, are exempted 
from being assessed to the Poor's rate, or to any other public 
or parochial rate or levy. ^ 

In Rex V. the Hull Dock Company ^ it was decided that 
the defendants were rateable for the profits of their docks, 
which were made on land purchased under an act of par- 
liament, although the act declared that the shares of the pro- 
prietors should be considered as personal property. As between 
the heir and the executor, the Court said, the shares were to 
be considered as personal property ; but the legislature did not 
intend to alter the nature of it in any other respect. 

Section h. — There must be a Beneficial Occupation in order to 
render the Occupier liable to be Rated for Tolls. 

It is not sufficient to point out property within the parish, 
in order to shew that it is rateable to the relief of the poor ; 
there must be also some person or persons in the beneficial oc- 
cupation of it. ^ If the party has the use of the building or 
other subject of the rate, as a mere servant of the crown or of 
any public body, or in any other respect for the mere exercise 
of public duty therein, — ^and have no beneficial occupation of or 

' See Rex v. Jones, 8 East, 451. Rex v. Shepherd, 1 B. & Aid. 112; 
post, 204. 

3 4 Geo. 4. c. 95. s. 31. The 3 Geo. 4. c. 126. r. 51. did not extend this 
provision to weighing machines. 

» IT. R. 219. 

* Per Lord Kenyon, C.J. Rex v. the Commissioners of Salter's Load 
Sluice, 4 T. R. 731. His Lordship said that he made use of the word per- 
sons, because Corporations may unquestionably be rated, though it was once 
thrown out by Yates, J. that they could not. . . 
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emolument resulting from it in any personal and[private respect, 
— then be is not rateable. And the reason is, that the occupa- 
tion is throughout that of the public, and of which public 
occupation the individuals are only the means and instru- 
ments. 1 

In the case from which the foregoing observation of Lord 
Kenyon is cited,^ a sluice had been built for the purpose of drain- 
age only. The corporation procured an act of Parliament for 
improving the navigation from this sluice to another; and 
certain tolls were authorized to be taken at the latter sluice, of 
every person who should convey any goods through it, up or 
down the river. These tolls were by the act vested in the 
commissioners, and were directed *^ to be applied and disposed 
of for the several uses and purposes of the act, and to no 
other use or purpose whatsoever." It was held that they 
were not rateable for these tolls. They had a bare naked trust, 
the Court observed, not coupled with any interest. If any 
interest resulted either to the commissioners, or to the owners 
of the adjoining land, after the public purposes of the act had 
been answered, the tolls might have been rated. They, there- 
fore, considered that there was no occupier. 

So, in the case of the Liverpool Docks. ^ The trustees were 
assessed for the annual value and profits of the dock duties, 
and for certain officers and yards. The docks were formed 
under an act of 8 Anne, by which the trustees were empower- 
.ed to take a certain tonnage-duty on all vessels entering and 
leaving the port of Liverpool. This and the various other 
statutes passed to regulate the duties, 8cc. directed that the 
money received for the tonnage duty should be applied to the 
building of the docks, and keeping them in repair ; and when 
all the debts should be paid off, the trustees were required to 
lower the duties, leaving sufficient for the management and 

' Per Cur. Rex v. Terrott, 3 East, 513. See Lord Amherst v. Lord So- 
mers, 2 T. R. 372. 

' Rex V. the Commissioners of Salter's Load Sluice, 4 T. R. 730. 

' Rex V. Liverpool, 7 B. & C. 61. See Rex v. the Tnistees of the Riyer 
Weaver Navigation, 7 B. & C. 70. 
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collection of the rates, and for keeping the docks in lefMdr. 
The trustees rented the offices and yardis whidi were incliided 
in the rate ; but the offices were used by the dock-mitstei« and 
gate^meb, merely as placed of shelter, and for Uie di8|)atch ef 
public business ; others were occupied by the collector of the 
dock-tates, 8cc. solely for the pUrpo^eb of Uie do^k business ; the 
persons using them paid no rent for them, and tobody resided 
in any part of them : and the yards were used for the depo»t 
bf various articles used in the erection and maintenance of the 
docks, from the occupation of which the trustees derived m 
personal benefit* 

It was contended that lat ell events th^ trustees were rat^ 
able fot the offices and yards which they rented, even if they 
were not liable for the tonnage^uties received. But the 
Court said there was n6 sdid gix>und for the distinction; for 
if thel[e were no beneficial occupation^ it vould make too diffe- 
rence whether the occupier Wete the owner or not. And they 
'were clearly of opinion that th^ trustees had bo beneficial 
oc^iupation^ and that consequently they were not liaUe to Ae 
rate. 

In the course of the argument it was Said that tbe doebs 
were made by the corporatiob in order to improve their private 
property ; as to which, the Chief Justice observed that if sudi 
an efiect were produced, that ptoperty wrald be rateable for 
the improved value. 

In Rex V. the Hull Dock Company^ ^ ^^ where a question 
arose ms to the tateability of the defendants for theit tonnage 
duties, where it appeared thbt the expenditure in repairs d«- 
rihg the period for which the rate was raadle, exteeeded the 
amount of the duties received, >-^Holroyd J. bbfeierFed: the 
only doubt I have entertained^ hieus beeil ob the 49eetion Which 
obliges the company to repcu^r the dock and other works. 1^, 
under that section, the specific rates had been, so far as they 
Ve]re required, applr6prikted to that purpose btoly, t should 

1 5 M. Icl^. ^4. The dom|>any Wete h^ to be ia«8ia»]^ tiot#illteiiuid- 
Ih^ t^ fact of thsir ekj^eftditikte hsiving ^ee«(le4 thft «At>ttftt of Mtt^ n- 
ceived. 
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hatfe ealjertwined ^sondidi^rable doubt whether Atif ptapmf 
TtMtod in the tnestees whi<cfa could t)roperly be ttiade the sub^ 
ject of rate^ beyond the durplus which Knight happen to retnatft 
in their hands, liftefr [^ti«fyitig the esrpencee attending the 
ttaJntenaiice and rep«iir of t^ worte. 

SiECTl6N Hi.— Of the Parish itiivMch Toils are RaieabU. 

A tiuestion frequently arises as 4io the paa^rsh in whieh the 
toUs are to be fated^ and the consideration of the dedded 
cases ^p^ the subject will occupy the present seel^on. The 
great majority of these quei^tione ha^ arisen in the case of ca^^ 
tiel% which run through several parishes, and where the IboU H 
usually received only m one of them ; these caseft we will con'- 
sider after we have exittiri^ned those relating to other kinds of 
f^ropefty^ 

h bm been ^Iredt&y H^eti ^ that fend rendered more viiluable 
in eoitisequence of ^ spring ^rtsing in it, the water of which lift 
<e!imYeyed to a distance «ind there edd, is rateable for the pro^ 
fits received, in the pari^ in which the land liea, and not in 
that in which the ^w^Uft is dis^nbuted and sold, and in which 
the t^lnie i^ relilized>. The w^ter is a part of thn pmduce of 
the land in the ^aritsh in which it ri^es, ^nd is therefore rate*- 
kble there, in the isame ttfanner as land -producing vegetaUei 
ie 4ra%ebbk in the parish in which they «ire grown, nnd not 
Wh«re they are sold >* %ildlough the proprietor of the land is 
>m6i&€ t contract never to sell in his own parish, but at k dis^ 
t^nt place.2 

Thid ^ub^ct Catiie under tonmderation in another tnse.^ 
tlere, by lan act of parliament, the cotpomtitott of Bath were 
lempowet^d to cause water to be conveyed to that ^ty from 
certain Springs belongiiig to thetn-, bnt Ijring in % neighbouring 
fiiiariiBh. The act authorized the corporation to ^ter upon and 

» Rex v> the TNew River Company, 1 M, & S. 503 ; ante, 1^5. 
'* See the observations of Bayley, 3. Rex v. Coke, 5 B. &C. SO'6. 
* lilfel t. *dtfe Cotptfitdtt«n tf Bath, 14 fiaSft, 60^. "S^b ^Iso fte^V. thfe 
1lotA)ti[lAl& Watei:J<4rt>l««C:bfi^any, I M;«& S. «34. 
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break up the soil of any highway or private grounds within 
two miles of the city, and the soil or pavement of any street, 
Sec. within the city, in order to collect the water of the springs ; 
'and to make reservoirs and erect conduits, &c. necessary for 
keeping and distributing the water ; and to lay underground 
aqueducts and pipes for the same purpose. The right and 
property of all these erections the statute vested in the corpo- 
ration. Several reservoirs were made by the corporation in 
the parish of L. and W. in which the springs rise ; from whence, 
by means of the aqueducts and pipes laid by the corporation, 
partly in that parish and partly in the parishes of St. James, 
and St. Peter and St Paul (both in Bath), the water was con- 
veyed to the city ; and an annual profit, to the amount of 600/., 
was received by the corporation for the water supplied. No 
part of the city lay within the parish of L. and W. 

Two questions arose upon this state of facts; — the first, 
whether the corporation were rateable at all ; the second, whe- 
ther, if they were, the whole of the profits were to be rated in 
the parish of L. and W., where the springs and reservoirs were 
situated, or part in that parish and other part in the parishes 
of St. James, and St. Peter and St. Paul, through which the 
aqueducts and pipes ran. The Court decided that the corpo- 
ration were rateable in L. and W. for the reservoirs made by 
them in that parish, as for land occupied there by them ; and 
secondly, that they were not rateable in that parish for the 
whole of the profits, but that, as a portion of such profits ac- 
crued to them from the aqueducts and pipes which were laid 
into the soil in the parishes of St. James, and St. Peter and 
St. Paul, the corporation were to be considered as the occu- 
piers of land yielding an annual profit in those parishes, and 
liable consequently to be rated in each of them for the aque- 
ducts and pipes situated in each respectively. Lord Ellenbo- 
rough, C. J. said, that as so large a portion of the apparatus 
by the aid of which the water is conveyed along the two pa- 
rishes in Bath, and the soil itself within those parishes, on 
which the aqueducts and pipes rest, nfust be considered as 
mainly conducive to. the acquiring the water-rent,-^ which in 
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so large a proportion (eleven to one) is received for the use of 
the water in the two parishes in Bath, — it was impossible to 
say that the corporation ought to be rated for the whole of the 
profits in the parish of L. and W. 

This principle has been acted upon in rating gas-light com- 
panies.^ 

We have seen^ that light-houses^ like any other kind of 
real property, are rateable in the hands of the occupier ; and 
if they are let at a higher rent in consequence of the light 
which is kept up within them, they are rateable for the im- 
proved rent i^ but the tolls which are paid by vessels for pass- 
ing the light-house have no locality within the parish^ and are 
not liable to be i*ated.^ 

The Hammei*smith-bridge company ^^ under the provisions 
of the 5 Geo. 4. c. cxii. erected a bridge over the river Thames. 
They purchased land for this purpose in the parishes of Barnes 
and Hammersmith ; and on that which was in Barnes^ the 
fixture-pier or abutment of the bridge was built. This land, 
as well as some purchased for the approaches to the bridge, 
(also on the Barnes side) had always been assessed to the poor's 
rates in that parish. The company were authorized to take 
certain tolls. One half of the bridge is in the parish of Barnes, 
tl\e other half is in Hammersmith ; but the toll-gate is on the 
Hammersmith side of the river, and all the tolls are received 
in Hammersmith at such toll-gate. The question in the case 
was, whether the company were rateable in Barnes for the 
la^nd on which the bridge was built there, — none of the tolls 
being in fact received in that parish ; and the Court decided 
that they were. The land is rateable property in the place 
where it is situate ; the profit is earned there, though the tolls 
are received elsewhere ; they are payable for passing over the 
l)ridge, and not for passing through the toll-gate. 

^ Rex v. the Birmingham Gas-Light Company, 1 B. & C. 506. Rex v. the 
Brighton Gas-Light Company, 5 B. & C. 466. 
« Ante, 194. 

» Rex V. Coke, 5 B. & C. 80!. 
♦ Rex V. Barnes, 1 B. & Adol. 113. 
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So^ thf grantee of tht right of MLVtgatioAon a river is rate- 
able in respect of the tolls of a sluice Id the parish in which 
the sluice is situated, and not in that in which they are coUect'- 
ed ; though he resides in the parish in which the shiice lies. 

The owners of a barge^way or towing-path, who were en- 
titled to certain tonnage-duties on all barges navigating Ihe 
river between Lsudon and Stataes bridges, were heid ^ to be 
rateable in each pai'ish through whidi the towing-path >eaE^ 
tended, ibr such part of the tolls as became due in each ;paridi 
respeetivdy, although all the tolls were in fiict <by the ap- 
pointment of die proprietors) received at a place out of the pa- 
rish. None of the tolls were received in the hamlet ti Htfu^ 
ton, which lay between London and Staines bridges ; but the 
Court said the defendants had an interest in laud there, and 
were therefore properly rated for the proportion of die pn>fits 
earned in respect of that hud. 

Respecting the rating of Ships, tec it has been decided,^ 
that the owners of a packet-boat employed under n conduct 
with die post-masters in carrying tbe onite between Holyhead 
and Dublin, were held liable, in respect of d^ profits aocraim^ 
to them from the carriage of passengers and luggage in each 
boats, to be rated for tibose profits in ike parish tokere they it- 
iided, 'and to and from which the boats aailed, although they 
trere registered in another place. And it makes no difference 
&at the vessel, at the time when the rate is made, is not actually 
within the parish.^ The parish of Wisbech, in*which the ves- 
sel was rated, was generally her home, and ahe so £tr f esided 
there that it could not be predicated of her that idie resided 
ebewhere. It is sufficient to answer the purpose of the poor 
taws, that the parish in which the ahip is rated is the domicile 
of the vessel, and that the profits derived from it >contribute to 
the ability of the occupier within the parish.^ Being a ooast** 

* Rex V. Cardington, Cowp. 581 ; ante, 191. 

« Rex V. Thie Lord Mayor, &5C. of London, 4 T. R. '21. S^ ReX Y. The 
Oxford Canal Company, 4 B. & tU. 74. 

* Rex V. Jones, 8 East, 451. 

* Rex V. Shepherd, 1 B. & Aid. 109. 

* Per Lord Ellenborough, C. J. 1 B. & Aid. Tl'S. 



iiig vesseU vhe would necassaiily b^ ofto^i abftep^ bat iA the 
course of her employment she woviA of Icm retarn to tbe pamb^ 
ii»d it i»ight therefore fairly be mud tbit Wki>ecb waa her 
home, just as the dwcUing-bouae of a parsoi^ travelling od bit. 
necessary business Boay be said to be hia home. And looking 
at the general state and condition of the vessel, she n^ust be 
considered 09 property loc^Uy visibh in Widtech, and her oecsr 
sional absence was quite immateriaU^ 

With respect to the parish in which Canal Tolh are rateable* 
the law has recently undergone great alteration. In one ef 
the earlier eases,^ the proprietcra were entitled to a toll e€ 
4^ per ton for goods carried in any boat, &c. from R. to N« or 
from N. to R.^ and to a proportionable toll for any greater or 
less weight, or for a greater or less distance to or from wbioh the 
goods should be carried. They were also enabled to appoint 
any place for the ooUeetion of thi^ tdls that they might think 
fit The Court held that the toUs due for goods carried the, 
whole voyioge from R« to N. were rateable in N.^ though they 
were carried through several intervening parishes^ and were in 
fact collected in a third parish (lying between R. and N J ; 
l^caus€ the tolls became due where the voyage was completed^ 
The short question, the Court said, was^ whether the tolls 
were Uable to be rated in Newbury^ which depended upon 
this,. at what place they were to be considered as property ; 
and that was, most clearly, at the place where they became 
due, and they became due where the voyage was finished, for 
till then the carrier could not recover anything at common 
law. They were rateable there, and not in each parish tbrougb 
which the voyage extended, according to tl)e proportion of 
the navigation in each. 

In like manner, it was decided ' that they were rateable in 
any intermediate parish between the two termini of the navi« 

» Per Abbott, J. 1 B. & Aid. 114. 

^ Rex V. Page, 4 T. R. 543. See Rex v. The Aire an<} Calder Navi^tion, 
2 T. R. 660. 

• Rex V. The Staffordshire and Worcestershire Canal CQplpa^Jr, 8 T. 
R. 340. 
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gation if they became due there^ that is if the voyage ter- 
minated in such intermediate parish. ^ 

But these cases and others to the same effect have been 
overruled by those to which we will presently refer. 

In a note to the case of the King v. the Earl of Pbrtmore ^ 
the reporters observe, that the ground on which all the earlier 
cases respecting the rateability of canal tolls 'proceed, is' 
this, — that the rate is laid upon the tolls themselves; 
that they cannot be rated till they have an actual exist- 
ence, or in other words till they are actually earned ; and 
that they are not earned until the voyage is completed in 
respect of which they are payable. When once it was decided 
that the tolk themselves were not the subject of the rate, the 
whole of this reasoning became inapplicable ; and the only 
question was, whether the land out of which the tolls arode, 
was rateable ; and no reason has ever been assigned for the 
contrary, except the difficulty of imposing a just assessment.^ 
There seems indeed no satisfactory reason for holding that 
land which, by being applied to a particular purpose, produces 
a greater profit than it would have done if employed in the 
ordinary manner, should not be rateable in respect of such 
profit, whilst a house is rateable for the additional value 
arising from the circumstance of its containing a billiard table 
or a machine, ^ — or from certain privileges attached to it, as 
that of selling liquor therein,^ — which are profits at least as 
extrinsic of the house as the tolls are of the land. 

We have seen^ the reasons on which the courts have de- 
cided that tolls, per se, are not rateable ; a principle which is 
now fully established. That being so, the earlier cases which 
decided that tolls of a canal were rateable in the parish in 
which the voyage terminated, (notwithstanding the voyage 
extended through several parishes) are no longer law. The 

> 1 B. & C. 552. 

* Rex V. Page, 4 T. R. 543. Rex v. The Staffordshire and Worcester- 
shire Canal Company, 8 T. R. 349. 

* Rex V. St. Nicholas, Gloucester, Cald. 262. 

* Rex V. Bradford, 4 M. & S. 317. 

f Rex V. Nicholson, 12 East, 330 ; ante, 188. 
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proprietors of a navigation are rateable simply as the.occu- 
piers of land covered with water, for their tolls, as profits 
of the land so used : they are therefore rateable in every 
parish through which the canal passes, in respect of the land 
there situate, and so used for the canal. This has been 
decided in several very recent cases. 

One of the first of these is the King v. Milton.* The de-. 
fendant was the lessee of a part of the navigation of the river 
Avon, which ran through several parishes ; and certain tonnage 
dues were payable to him in respect of goods carried along this* 
line of navigation, and landed at a wharf situate in the pari3h« 
of Bengworth. He was rated in that parish for " River Ton-; 
nage ;" and the Court were of opinion that the rate could not 
be supported, inasmuch as it appeared that the rate was made 
on the profits which accrued in respect not only of the use of 
that part of the navigation which was within the parish of Beng- 
worth, but also of the other parts of the navigation, which 
were situate in the different parishes through which the goods, 
in respect of which the dues were paid, had passed. Mr. 
Justice Bayley said that the cases of the King v. Page, and 
the King v. the Aire and Calder Navigation, were expressly 
overruled by the King v. Nicholson. ^ 

Since the above case was decided, the Court have frequently 
determined^ that where a canal passes through several parishes, 
the proprietors are rateable in each of them for the profits of 
that portion of the navigation which lies in such parish. The 
true principle of rateability is this : the land is to be rated in 
the parish where it is productive of profit to the proprietor, 
and in proportion to that profit, which may be considered as 
in the nature of a rent received by him for the use of his land 
within the parish. The case of a canal is very different from 
that of a sluice.^ 

> 3B.&Ald. 112. 

'12 East, 330. See ante, 188; and the observations of Abbott, C.J. 
1 B.&C.549. 

' Rex V. The Trent and Mersey Navigation, 1 B. & C. 545. Rex v. 
Palmer, 1 B. & C. 546. Rex v. The Earl of Portmore, 1 B, & C. 551. 

* Per Abbott, C. J. 1 B. & C. 550. 
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The same point ha^ bf«Q decided in aubseqi^iiint eaafla;, in 
one of whioh^ whf re the oanaJ paaeed throiigh several 
parieheg, in which the tonnage-duties yaiied, it waa held that 
the company w^re rateable in each parish for the amount of 
tonnage-dutiea actually earned there, and not for a part of the 
whole amount earned along the wbok line of the oanal, in pior 
portion to the length of the eanal in that parish. If the canal 
runs through six different parishes^ and there ia the same 
traffic thix>ugh the whole line of the canal, eveiy part of the 
canal will earn an equal proportion of the tolls* But it may 
happen that in that part of the canal which is situate ia one 
parish, there may be double or treble the traffic which there is 
in any other of the six : and why are the other parishes to 
have any part of the tolls which are earned in that one pariah? 
The land in those parishes contributes nothing towards earning 
the sum derived in the other parish from the use of the land 
there. The true principle is this : a canal company is tp oonr 
tribute to the relief of the poor in each parish through which 
the canal passes, in proportion to the profit which they derive 
fh>m the use of their land in that pari^. If the profit arising 
from a given quantity of land varies in different parishes, the 
rate must vary in the same proportion. The who}e rate will 
be payable out d* one common fund ; but then each parish 
will receive fmm the company a sum in proportioo to what 
the land in that parish produces. If in this instance this 
rule has the effect of making the rate in Kingawinford higher, 
it will also make the rate lower in other parishes. ^ 

There is no distinction as to the principle of its rateability 
between a lock and a portion of a eanal. Thus^ where a 
canal company received a mileage toll for goods conyeyed 
on the canal, and a distinct toU on all ye^elsi passing thrcMigh 
two locks erected on the canal, in lieu of the ptileage duty ; 
the Court held ^ that the whole profits of the locks were, for 

» Rex V. KingswinfQrd, 7 B. & C. 1?36. See R(?x v. Th^ Qxford Q^m\ 
Company, 4 B. & C. 74. 10 B. & C. 1 63. 
a Per Bayley, J. 7 B. & C. ^2, 
* Rex V. Lower Mitton, 9 B. & C. 810. 
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the purpose of being rated, to be considered as having been 
produced in that parish in which they were situate, and not 
in the several parishes through which the canal passed, in 
proportion to the length of the canal in each parish. 

Whether the subject-matter of the occupation be productive 
of itself, or rendered productive by something brought from 
another parish, or by being used in conjunction with property 
in another parish, no difference is to be made in the mode of 
rating. Thus, whether the water in a canal be brought from 
the same parish, or another parish, whether conveyed in 
pipes or carts or by engines, makes no difference, if the land 
in which it is placed be thereby rendered more valuable. It 
makes no difference whether it remains comparatively still as 
in a canal, or moves constantly as in a river, or occasionally 
as in a lock ; nor does it make any difference that, unless 
there was a canal in another parish connected with the lock, 
no profit would be gained. It might as well be contended 
that the profits of a bridge, which would not arise unless 
there were roads to it, or of land rendered more valuable by 
roads in an adjoining parish, — should be rated in part only in 
the parish in which such bridge or land is situate.^ 

Section 4. — Of the Amount at which the Owner of Tolls, or 
the Occupier of the Land out of which they issue, is Rateable. 

We have seen by the cases in the foregoing section, that 
the proprietors of a canal are rateable as occupiers of the land 
covered with water in each of the parishes through which the 
canal passes, and in which tolls are earned ; and th€ rate in 
each parish is to be in proportion to the value of the land in sucb 
parish. The rent of land, where it is let, is the criterion of 
the value of the occupation ; and the proprietors of a canal 
are, in like manner, rateable for the sum at which it would let, 
and not for their gross receipts, minus their expences. * In a 

* Per Bayley, J. 9 B. & C. 819. 

* Rex ▼. The Trustees of Ibe Duke of Bridgewater, 9 B, & C. 68. See 
Rex V. The Oxford Canal Company, 4 B. & C. 74. 
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recent case ^ in which it became necessary to determine the 
mode in which the proprietors of a canal were to be rated, the 
Court said that they were to be rated according to the annual 
profit or value which the subject of occupation within the pa- 
rish produces. That, in general, would be properly estimated 
at the rent which a tenant would give, he paying the poor-rates 
and the expenses of repairs, and the other annual expenses ne- 
cessary for making the subject of occupation productive ; and 
a farther deduction should be allowed from that rent where 
the subject is of a perishable nature, towards the expense of 
renewing or reproducing it. That was the rule^laid down in 
Rex V. the Duke of Bridgewater's trustees, and Rex. v. Tom- 
linson.^ 

This principle of ratingthe^ccupiersof canals wassicted upon 
in a very recent case. * The commissioners of a navigation 
had borrowed thesum of 2S,Q00/* on mortgage of the tolls ; 
and being in want of farther funds, they agreed to let the na- 
vigation and tolls for 99 years, the lessee undertakiiig^ to make 
certain advances, and to pay the interest on the 28,000^. to the 
mortgagee^ After a part of the term had expired, a doubt 
arose as to the validity of the agreement ; and an act was 
passed which recited the agreement, and empowered the com- 
inissioners to lease the navigation and tolls, to the person en- 
titled to the beneficial interest under the agreement, for the 
remainder of the term : the statute also enacted that the lessees 
should -pay-the interest of the28>000/. yearly to the mortgagees. 
The Court were of opinion that the interest, amounting to 
1,400/^, was in substance, a rent, and that the rate ought to 
be calculated upon that sum. They also held that the defend*- 
ants {the lessees) w^re net occupiers under a beneficial lease ; 
although the annualearnings at the time the rate was mode, 
we^e 3,418/. (from which about lOOOi. vea» to be deducted for 
repairs, &o.) and the interest only 1 ,400/ ; and that tbey were 
not liable to be rated at what the* land vwould let. fbr^ laying 

> R^x V. Lower Mitton^ 9 B.:& Q. 810. » 9 B: &C* 163. 

« Rex V. Chaplin, 1 B. & Adol. 926. 
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the nMMl^ge out of consideration ; one yearns value being no 
criterion ; and there being no proof that Uie rent of 1;400/. was 
unduly small. 

The tolls of a canal, Mr. Justice Taunton observed, like the 
profits of land, are to be valued at what they would let for, 
eomtaxunibus annis ; and it had been held that no difference is 
to be made, because in one particular year there was a loss.^ 
Ill' ascertaining what a property is worth to let, the best cri- 
terion in general is what, it actually does let for. When, 
tha*efere, in this case, the value was estimated from the earn-* 
ings of a single year, a wrong basis of calculation was taken. 
Here was a rent spreading itself over a period of forty-eight 
years, and the produce in one year was no proof what the ave^ 
rage will be. Here, in point of ferm, there was no rent, but a 
payment of interest ; it w^ls, however, in the nature of rent; 
Instead of the lessee's paying 1400/. a year to the proprietors; 
and their handing it over to the mortgagee, the lessee paid it 
to the mortgagee at once. 

Where the navigation was in the occupation of, and the 
tolls were received by, the proprietors of the canaU the Court 
hetdl^ that in fixing the amount at which they were to be^as-^ 
sesfsed, the expense of eoUeciing the tolls, the sum paid for the 
poor^s-rate itself, and the expense of repairing the banks of the 
c^na); and of supplying it with water, were to be deducted 
from-the gross profits. 

Thfese and other cases clearly shew that lands taken for th^ 
purpbsei^ of a cabal are rateable, not according' mevely to th^ 
value^of the lands at the time when they were taken for 
the' pur^poses of the canal, but according to the improved value 
which they have acquired from havinfg been used for the pur^ 
po^es of the canal. But canals being of great public benefit, 
the acts of Patiiameht under the authority of whieh they have 
been formed, frequently contain clauses of partial exemption, 
so as to leave the lands. Sec. upon the same footing as regards 
their rateability, as when they were first taken for the uses of 

> See Rex V. The HttU Dock Cofnpaoy, 5 M.&^S. 3M; afite> 20et 
^ Rex v.The Oxford Cabal C6m|^ahy; 10B;&'C; teit' 

p2 
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the canal. Thus^ a canal act provided ^ that the company 
should be rated to all rates. Sec. for the lands or grounds which 
the act authorised them to purchase, and for the buildings 
erected by them in pursuance of the act, ^' in the same pro- 
portions as other lands, grounds, and buildings adjoining to or 
lying near the same should be rated'* The Court decided that 
the effect of this provision was, to make the lands, &c. of the 
company rateable in respect of their value as lands, &c. 
simply, with reference to the adjoining lands, — without re- 
gard to their value as increased by the tolls received by the 
company. 

In another case,^a canalact directed that the company should 
be rated for their lands and '^ buildings in the same proportion as 
other lands and buildings lying near the same were, and as they 
would be rateable if they were the property of individuals in 
their natural capacity.*' A subsequent act directed that *' all 
rates and assessments upon the personal estate of the company, 
should be imposed in each parish in proportion to the length 
of the canal in such parish, and not otherwise." It was con- 
tended on the part of the parish, that the words of the first of 
these acts were essentially different from those in the Leices- 
ter case. The latter part of the clause which directed the rate 
to be imposed on the lands, &c. in the same manner that it 
would be if they had continued the property of individuals in 
their natural capacity, could only be complied with by rating 
the company for the improved value ; as land, when in the 
hands of individuals, was always so rated. Then, on the latter 
act, it was argued that the clause directing the rate to be im- 
posed in proportion to the length of the canal in each respect- 
ive parish, could only have a reference to the tollk 

The Court, however, thought that by the provision in the 
first act, the legislature meant that the lands were to be rated 

' Rex V. St. Mary's, Leicester, 6 M. & S. 400. 

' Rex V. The Grand Junction Canal Company, 1 B. & Aid. 289. See 
also Rex v. St. Peter the Great in Worcester, 5 B. & C. 473. Rex v. The 
Regent's Canal Company, 6 B. & C. 720. Rex y. The Chelmer and Black- 
water Navigation Company, 2 B. & Adol. 14. 
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as other lands would be, supposing them not to be applied to 
the purposes of the canal, but to have remained in the hands 
of individual farmers for the ordinary purposes of agriculture, 
and not possessing any artificial value. The second act only 
apportioned the rate between the different parishes, and did 
uot vary the extent of the company's liability. 

It is obvious that if the construction of the acts contended for 
on behalf of the opponents of the company in the above cases 
.were to prevail, the consequence would be that the company 
would be rateable for the lands occupied by their canals, in the 
same manner and to the same extent that they would have been 
if the acts had contained no special clause of exemption ; a con- 
sequence which would make the clause, which was passed for 
the benefit of the company, entirely useless. 

A canal act^ empowered the proprietors of the canal to 
take certain rates and duties in respect of vessels navigating 
the canal ; and expressly exempted " the said rates and duties*' 
from the payment of any rates, taxes, 8cc. ; but the statute did 
contain any express exemption of the land taken by the com^ 
pany for the purposes of the navigation, from the payment of 
rates and taxes as land. It was decided, however, that the 
land occupied by the canal was also thereby exempted from 
being rated to the poor's rate. A rate on land, Holroyd, J. 
observed, is in effect a rate on the profits of the land ; for 
where there are no profits, there is no beneficial occupation ; 
and the rates and duties being exempted in this case, and there 
being no other profits of the land, the land itself must be con- 
sidered as exempted. 

But in a case * where the tolls of the river Lee were ex- 
empted by statute from rates, and the trustees of the river 
built a house out of the tolls received, which was occupied by 
their surveyor for the purpose of superintending the business 
of the trustees ; the Court held that the house was not exempt^ 
but was liable to be rated. 

' Rex V. The Calder and Hebble Navigation Company, 1 B. & Aid. 263. 
See Rex v. The Leeds and Liverpool Canal Company, 5 East, 323. 
« V. Armstrong, 2 Stark. N. P. C. 543. 
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The profits of a gas-light company are very different from 
the tolls of a canal.^ When a canal is once formed and 
filled with water^ it produces to the proprietors, without any- 
thing farther being done, a permanent profit in the shape of 
tolls; but a gas company can obtain no profit by merely 
laying down pipes for the conveyance of gas through the 
streets. The gas must be manufactured by them at a great 
expense, and sent through the pipes to the consumers, before 
they will be entitled to any recompense. The gas company, 
therefore, stand in the same situation as any other maxuifac- 
turer who produces, by artificial means, a saleable cooEimodity. 
Two cases have been decided as to the manner in which they 
are to be rated, which it will be proper to notice. 

In one of them ^ the Birmingham gas-light and coke com- 
pany were assessed for dwelling houses, shops, buildings, land, 
and premises, and the trunks, pipes, and other apparatus Sm 
the conveyance of the gas, situate and being fixed in the ground 
in the parish of Birmingham, and the profits therefrom within 
the parish ; the rate was upon an annual value of 800/. It ap- 
peared that the company were empowered by statute to sup- 
ply the town and individuals with gas, and (with the .consent 
of the commissioners for paving the town) to break up the 
soil of the streets for the purpose of laying down pipes asd 
other necessary apparatus for the conveyance of the gas fram 
the manufactory to the houses of the consumers. They pur- 
chased the dwelling-houses, 8cc. for which they were rated, and 
erected therein retorts, gasometers, and other apparatus .&r 
the manufacture of the gas and coke (part of which apparatus 
was affixed to die freehold, and part was not ; ) and broke up 
the soil of the streets, and fixed therem the trunks, pipes. Sic. 
mentioned in the assessment. They derived a profit from time 
sale of gas and coke. Stock in trade and the profits of the ma- 
nufactories in Birmingham, were not assessed to the poor's- 
rate. The premises for which the company were assessed, if 

» Per Bayley, J. 1 B. & C. 512. 

* Rex v. The Birmingham Gas Light and Coke Company, 1 B. & C.506. 
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rated as other lands in the parish (that is, if the profits arising 
from the sale of gasvfere not included) would be worth 200/. 
a year; but if such profits ought to be included^ they were 
properly assessed at 800/. a-year. 

The Court were of opinion that the company were not 
rateable for the profits, and that consequently the rate ought 
to be reduced from 800/. to 200/. If the profits arising from 
the sale of gas could be rated, a blacksmith's forge might be 
rated, not at what it would let for, but at the sum which the 
blacksmith acquired by it. These profits, the Chief Justice 
said, are very different from the profits of canals or of mineral 
waters, which are natural products arising within the parish, 
and render the land in which they are situate, more valuable. 
The amount at which the company in the present case were 
rateable, was the sum for which the buildings, trunks, and 
pipes would produce to them if let at an annual rent to a per- 
son willing to carry on the trade, or that rent which the com- 
pany would be forced to pay if the premises were not their 
own property. 

The Brighton gas-light company were in like manner em* 
powered to break up the soil of the streets of the town, and to 
dig trenches and lay pipes, and to alter their position, and to 
relay them. It was decided^ that they were rateable as occu-^ 
piers of land,ybr the increased value of the land arising from 
the gas pipes being placed in it : the pipes were so laid down as 
to become part and parcel of the land for the time they re- 
main ; and they thereby improve the value of the land in the 
same manner as buildings erected upon the land, and the 
whole must be rated accordingly. 

* ;Rex V. The Brighton Gas Light Company, 5 B. & C. 466. See Rex v. 
The Corporation of Bath, 14 East, 609. Rex v. The Rochdale Water- 
works Company, 1 M. & S. 634. Rex v. The Chelsea Water-works Com- 
pany, K. B. April 27, and June 10, 1833. 
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OF THE REMEDY FOR TOLLS BY DISTRESS AND 
BY ACTION ; AND OF EVIDENCE IN ACTIONS 
RELATING TO TOLLS. 

First. — Of the Remedy for Tolls by Distress. 

It is said that a right of Distress is incident to every 
toll.^ 

The distress may be made on the thing itself^ in respect of 
which the toll is due, or on any portion of it, — as^on one or 
more sheep for the toll due on the sale or passage of a whole 
flock .^ So, it may be on a ship or any part of it (as the an- 
chor, sails, and cable) for a toll due upon goods exported in the 
ship.^ In this case the defendant prescribed for a toll on 
goods exported from the port of Newcastle, in right of the 
corporation of that town, and the plea alleged a right to dis- 
train the goods of the exporter if the toll were not paid. The 
plaintiff was the master of the ship in which a third party had 
exported goods from that port, and had no interest whatever 
in the goods themselves ; and the defendant distrained the 
sails and cable of his ship for the toll. The court held that 

> Bac. Abr. tit. Distress (F.) pi. 6. Vin. Abr. tit. Toll (I). Heddy y. 
Wheelhouse, Cro. Eliz. 558. 

' Smith V. Sliepherd, Cro. Eliz. 710. Vinkerstone v. Ebden, 1 Lord 
Raym. 386. 

» Vinkerstone v. Ebden, 1 Lord Raym. 386. 1 Salk. 248. Carth. 357. 
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the distress was properly made ; for although the master of thie 
vessel was not strictly the exporter, yet as to the port duties 
he was always looked upon as such^ and he was to satisfy 
and discharge them : for it would be unreasonable to drive the 
owner of the toll to seek for the person who exported the goods 
in order to demand the toll of him. 

It was objected that the sails and tackle of a ship were pro- 
tected from distress; but the court were of opinion, that the 
law upon that subject did not apply to a distress for such a 
duty as this : the whole ship was liable to the distress, and 
cL fortiori any part of it. 

At common law, a distress is only in the nature of a pledge ; 
it is therefore a general rule, that no distress at common law 
(except for fines, 8ic. in a court leet) can be sold or otherwise 
disposed of to the use of the person distraining. The provi- 
visions of the statute of William and Mary, and later acts, 
apply to the sale of distresses for rent, and not to those for 
tolls and duties. A distress for toll can only be impounded 
and kept till the goods are replevied or the toll paid ; it can« 
not be sold. 

A distress cannot be made on goods fraudulently sold out of 
a market, 8cc. in order to evade payment of a toll : the owner of 
the market must bring a special action upon the case for the 
fraud .^ 

We have already seen the mode in which a distress for turn- 
pike tolls must be made, and the proceedings subsequent to 
the sale.^ 

Secondly. — Of the Remedy for Tolls by Action. 

It was at one time doubted whether an action of indebitatus 
assumpsit would lie for the tolls, but it is settled that it does, 
and indeed such form of action is now the most usual for the 
recovery of them.' It possesses one advantage over the pro- 

* Blakey v. Dinsdale, Cowp. 661; ante, 81. See also the Bailiffs of 
Tewkesbury v. Bricknell, 2 Taunt 120 ; ante, 71. 
» Ante, 145. 
' Seward v. Baker, 1 T. R. 616. 
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ceeding by distress, for the party claiming the toll is not com* 
pelled to disclose his title on the pleadings, which he must do 
in a plea in trespass, if the person disputing the claim should 
resort to that acticm upon a distress being made. The mode of 
pleading a prescriptive title in an action of trespass is> lK>wever, 
greatly simplified by Lord Tenterden'B recent act for shorten- 
ing the time of prescription in certain cases.^ 

So, a count in indebitatus assumpsit, stating the defendant 
to be indebted to the plaintiff in divers to wit 100 fish, of the 
value of lOL for divers tolls due and of right payable in re« 
spect of the defendant having used diyers oapstana^ wind- 
lasses, &c. of the plaintiff's, to haul divers boats 4;ui to the 
beach, &c. is good.^ 

la such an action the circumstances must be such as to 
raise an implied promise, or an actual contract must be dwwn* 
In the case last cited, k a^ppeared in evidence lliat it was. the 
custom for the plaintiff or his agent to ^select a fish oiit of 
every fishing boat landing its cargo io Senan Qove, an Ccrn^ 
wall, after the fisherman had selected the best fish in tiieboat 
for himself; and the fish so selected by the plaintiff was to be 
sendered to him for his toll. It farther Appeared, 4bat neither 
the plaintiff or his agent had made any such :6election in this 
case. The Court were of opinion, that as there was no legal 
liability on the part of the defendant to pay any given fish 
befove selection, there was no promise implied by law on his 
part to do so ; and as no selection had been made by the plain- 
tiff, judgment was given for the defendant. 

A declaration in assumpsit, alleging the defendant to be 
indebted to the plaintiff in divers to wit 500 quarters of 
wheat, 600 quarters of barley, &c. for divers tolls of wheat, 
barley, &c. broi^ht into the borough of Reading, was held 
bad because it stated no value. The value is the measure of 
damages ; and unless the article, in respect of which the party 

» 2 & 3 Will. 4. c. 71 ; ante, 28. 

' The Earl of Falmouth v. Penrose, 6 B. & C. 385. 
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is alleged to be indebted, be of some value, there is no consi- 
deration for the subsequent promise.^ 

In an action on the case for not grinding at the plaintiff's 
mill, he may declare generally on the custom lor a certain toll, 
without specifying the particular toll, or the consideration for 
it, or that it is a reasonable toll.^ Long usage and acquies- 
cence in one uniform payment, is cogeQ;t eyid^iQe of its rea- 
sonableness. 

It has been njlready seen, that a person cannot erect a stall 
in a market for the purpose of exposing his goods for sak 
there, without ;the consent of the owner of the market, who is 
entitled to, stallage; and if he does, he is liable to an actien 
of treetpa^.' In the Mayor of Northampton y. Ward, the 
Court appea^r to have said, that neither debt nor assumpsit 
would lie for stallage; but that was extrajudicial, and the 
Court of King's Bench have recently decided^ that indebi- 
tatus assumpsit will lie for stallage, without shewing any con- 
tract in fad between ,tbe owner of the market and the occu- 
pier of the stall. Tolls are recoverable in that form of actMH), 
ajid QO proof is given of anydiing like a contract by the party 
against whom the claim is made. Evidence is given of 4he 
rig^t to receive them, and that is alway:S deemed suffi^ent ; 
aad stallage is not distinguishable from tolls in this resf^eet. 

Where a party entitled to t^ke a toll in specie on com, 8cc. 
sold in a marketj takes a greater quantity tjkan he has a right 
to, an action of trover lies against bim for the excess. The 
customary mode of taking .the toll on corn sold in the (market 
at Cockermouth is, by putting the hand into each sack sold 
and taking out a handful : the defendant having varied fcom 
tUs mode by sweeping instead of lifting the toll out of jtbe 
sack^ so as to take a small quantity more than he was 



» The Mayor of Reading v. Clarke, 4 B. & Aid. 268. 

• Gard v. Callard, 6 M. & S. 69. 

' The IS^yor of Northaiapton v. Ward, 1 Wils, 107. 2 Stra. 1239. The 
Mayor of Norwich v.Swann, 2 W. Black. 1116. 

* The Mayor of Newport v. Saunders, 3 B. & Adol. 411. 
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entitled to, it was held that trover lay against him for the 
excess.^ 

Thirdly. — Of Evidence in Actions Relating to Tolls. 

1. — Of Reputation, or Hearsay Evidence. 

Hearsay evidence is the statement which a witness professes 
to have heard given by a third person, as to some particular 
transaction or thing; literally^ what the witness states he 
heard the person say. It is a general rule (subject to certain 
exceptions) that hearsay is not admitted in our courts of jus- 
tice, as proof of the fact which is stated by a third person.^ 
One of the excepted cases, in which the evidence of common 
reputation, or hearsay, is admissible, is in questions concerning 
public rights. Such rights, being matters of public notoriety, 
and of great local importance, become a continual subject of 
discussion in the neighbourhood, where all have the same 
means of information and the same interest to ascertain the 
claim.' 

If a question should be raised whether a corporation has a 
prescriptive right to collect tolls on a public navigation, &c. 
it would be good evidence for them to shew that deceased 
persons have been heard to acknowledge the right, and to de- 
clare that they had been so informed by their predecessors. ^ 

If the reputation or tradition relate to the exercise of a right 
or privilege, evidence of the reputation is inadmissible until a 
foundation is first laid by other evidence of the right ; the right 
is first to be proved by acts of enjoyment within the period o£ 
living memory. When that foundation is laid, then, — inas- 
much as there cannot be any witnesses to speak to acts of en- 
joyment beyond the time of living memory, — evidence is to 

» Norman v. Bell, 2 B. & Adol. 190. 

2 1 Phill. on Evid.(7th edit.) 229. 

' Morewood v. Wood, 14 East, 327. See Weeks v. Sparke, 1 M. 
& S. 679. Tradition and the received opinion are evidence of the lex locL 
Per Lord Kenyon, C. J. Roe, d. Beebee, v. Parker, 5 T. R. 31. 

* 1 Phill. on Evid. 248. 
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be admitted from old persons who are conversant with the 
neighbourhood where the right is claimed, of what they have 
heard other persons, who are since dead, and who were in a 
situation to know what the rights were, say respecting them.^ 

And although a general right may be proved by traditionary 
evidence, yet a particular fact cannot.* Evidence of reputation 
upon general points is receivable, because all mankind being 
interested in them it is natural to suppose that they may be 
conversant with the subjects, and that they should discourse 
together about them, having all the same means of informa-^ 
tion. But this does not apply to particular facts, which may 
not be notorious, or which may be misrepresented or misunder- 
stood, and may have been connected with other facts by which 
their effect would be limited or explained. ^ 

Reputation is in general weak evidence ; and when it is 
admitted, it is the duty of the judge to impress on the minds 
of the jury how little conclusive it ought to be, lest it should 
have more weight with them than it ought to have.* In the 
case of Morewood V. Wood,* Grose, J. mentioned a trial at 
Winchester relating to a pedigree, where there was a strong 
reputation throughout the whole country one way, and a great 
number of persons were examined to it; but after all the 
whole was overturned, and proved to have no foundation what- 
ever, by the production of a single paper from the Heralds' 
office ; which shews to be sure, observes that learned Judge, 
how cautiously this sort of evidence ought to be admitted. 

In an action brought by the lessee ^ of the corporation of 
Cambridge to recover a toll, for a waggon passing laden over 
the streets of that town, the plaintiff produced an award made 

» Morewood v. Wood, 14 East, 330. Weeks v. Sparke, 1 M. & S. 688. 
See Roe, d. Beebee, v. Parker, 5 T. R. 31. 

* Per Lord Kenyon, C. J. Outram v. Morewood, 5 T. R. 123. More- 
wood V. Wood, 14 East, 329. 

» 1 Starkie on Evid. 63. 

* Per Lord Ellenborough, C. J. Weeks v. Sparke, 1 M. & S. 687. 

* 14 East, 330. 

« Brett V. Beales, 1 Moody & M. 416. 
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in the reign of Henry th« 7th| between the Uniyersity and the 
eorporation, and a cottiposition deed reciting and made in pur^ 
finance of the awaird, for regahiting certain disputes between 
those two bodies. One of the can^ses of the disagreement was 
respecting '^ the exefessive taking of tolly piiekage^ and stallage 
by the corporation f and by the 19th cknse'cf the award the 
amount of toll to be taken by the corporation*, " of every rq)ter 
and all other persons/' was fixed. 

This was objected to on the part of the defendant, but it 
was contended on the other side that, inasmuch as tiie pmof of 
a demand of the toll haying beeii made and 'submitted to, was 
admissible evidence, a submission to the toll by deed was much 
stronger ; and the Chief Justice adtalitted the evidence. The 
deed, his Lordship said; derived no additional authority fi^m 
being made in pursuance of the award, but he received it on 
its own accotint. In this action, reputation was adoiiBsible ; 
and certainly a solemn deed, under the seals of the University 
and the Corporation, relating to the tolls in question, wasad- 
missible evidence of reputation respecfting them; The objec- 
tion that the deed did not appear to have been etistiiilyfoU 
lowed in practice, ap))lied rather to the efftot than the admis- 
sibility of it. 

2. — Of Former Verdicts 

It is a general rule that a Vferdict cann6t be'git^ti^n'fevid^ncc? 
for either party, in an action against one wh6 was a strangei^ 
to the former proceeding, who had no opportUiilty t6 ex^Mine 
witnesses, or to defend him^self, or to appeal against the judg- 
ment. Nor, in general; can a verdict be given in evidence for 
a stranger against one who was party to tUe former suit.' 

There are, however, exceptions to thid general'nile, as there 
are to that respecting the inadmissibility of hears^ evidence. 

The objection of its being res inter alios acta, is not allowed 
against verdicts in cases of customs or of tolls; for the custom 
or toll in lex lad, and facts tending to prove that may. be given 

* 1 Phill on Evid. 326. See Week* v; S|i»ark<^- 1: M'i & S. 979? ■■ 
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in evidence by any person>.aa well as those who hare fa^n par- 
ties to such fact8> or to such verdicts^ as have found and de^ 
termined them. And in such cases it is not material whether 
such verdicts' be recent or ancient. ^ 

The following case will be sufficient to shew the principle 
upon which the courts admit former verdicts in evidence 
against strangers to the original suit. An action was brought^ 
for a toll of one farthing per quarter for all malt brought to 
London by any west-country barge : it was tried at bar. The 
plaintiffs offered in evidence four several verdicts agains^est- 
country maltsters, in which the jury had found in favour of 
the claim : the defendant was neither party nor privy to those 
records, and he therefore objected to their being received. But 
the Court admitted them, observing that it was as reasonable 
that a recovery against a stranger should be given in evidence> 
as that the payment of the toll by other strangers should be> 
which was never doubted. 

The judgment in causes between other parties is admissible 
in evidence, either to prove or to disprove the custom which ie 
set up.' 

3. — Of Corporation Books, S^c. 

Corporation books, containing an account of the privileges 
or public transactions of the body, are evidence in a suit be- 
tween the several members, on the same footing as manorr 
books between the tenants of a manor. But they are not evi« 
dence in favour of the corporation to support a claim of right 
against a stmnger : as, where a right to certain tolls is claimed 
by a corporation, entries in the corporation books, respecting 
payments made by individuals in former times, are not admis- 
sible on the part of the corporation against a party who con* 

* Bull. N. P. 233. That the verdict waa admissible cannot be doubted.; 
for tradition and the received opinion are evidence of the Zecloct.. Per 
Lord Kenyon, C. J. 5 T. R. 31. 

• The City of London v, Gierke, Garth. 181. 

3 Per Best, G.J. Lord Falmouth v. George, 5 Bingf. 294i 
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tests the right to tolls ; for such entries, relating to the private 
interests of the corporation^ and being of a private nature, 
cannot be evidence for the party to whom the books belong.^ 

It was proposed by the plaintiff in Brett v. Beales, to give 
in evidence the " Common Day-books*' of the corporation of 
Cambridge. The particular entry proposed to be read was 
under the date of September, 1638, whereby certain persons 
were ordered to find out what toll and custom for goods 
brought to the town or carried out of it were due to the cor- 
poration. This was objected to by the defendant, and the 
Chief Justice was of opinion that the evidence was inadmis- 
sible. Suppose, observed his Lordship, there was an entry of 
some person, who had disputed the claim of the corporation, 
coming in and submitting, and being ordered to pay a fine, — 
that could not be made evidence. If he had paid the fine, 
that fact might be given in evidence. — ^The plaintiff afterwards 
moved for a new trial, on the ground, amongst others, of the 
rejection of this evidence; but the Court were of opinion that 
it was properly rejected, and refused the rule.* 

And although the entry be made in a public book of the 
corporation, it is inadmissible on their behalf, unless the entry 
itself he of a public nature. Thus, in action of trespass' the 
defendant justified, as the water-bailiff of the borough of Mal- 
don, and the question in the cause was as to the right of the 
corporation of that town to certain tolls. The defendant, in 
support of his case, offered in evidence an entry in one of the 
books of the corporation. The entry stated, that on a certain 
day two ships laden with coal had arrived within the liberties 
of the borough ; that the masters of them had, without any 

' 1 Phill. on Evid. 422. The Mayor of London v. The Mayor of Lynn, 
1 H. Black. 214, n. (c), where the defendants were not allowed to give their 
corporation books in evidence to prove their own rights ; and on the Mayor 
of Hull V. Homer (Cowp. 102), where such evidence was produced, being 
cited, Wilson, J. said he was counsel in that cause, and the books of the 
corporation were there produced by consent. 

• 1 Moody & M. 429. 

* Marriage v. Lawrence, 1 B. & Aid. 142. 
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licence from the bailiffs, and without paying any fine, delivered 
a quantity of tlie coal, and after being warned of their infringe- 
ment of the rights of the borough, had finished the delivery ; 
that the ships were thereupon seized by the bailiff and council, 
after consulting their charter ; and that the masters then came 
and admitted their offence, and were fined 40 shillings, of which 
36 were remitted and 4 paid. The book in which this entry 
was found was one of the public books of the corporation, and 
contained the records, &c. of the sessions. The learned Judge 
rejected the evidence. 

The Court were of opinion that the evidence was properly 
rejected ; and observed, that if the entry had been of a public 
nature, it would have been different ; but if a corporation enter 
their own private business in the public court book, that cir- 
cumstance will not alter the nature of the entry, — for if that 
apply to private transactions alone, it will still fall within the 
rule applicable to private books, which cannot be given in evi- 
dence for the party to whom they belong. 

But in an action for tolls claimed by a corporation, an an- 
cient schedule produced from among their muniments, copies of 
which were delivered by their officer to the lessee of the tolls, and 
by the lessee to his collectors, and by which they collected the tolls, 
was admitted on behalf of the corporation. But where the copie^ 
in the hands of the lessee were not shewn to have been deliver- 
ed to him from the corporation, they were held inadmissible ; 
although they corresponded accurately with the old schedule.^ 

Upon the second trial of this cause, the town-clerk produced 
from the muniment-roora of the corporation a paper, purporting 
to be an ancient schedule of tolls due to them, which he had 
seen for the first time three years before. A copy of this was 
also produced, which was proved to have been given by one 
Edwards, a former lessee (who was dead at the time of the 
trial) to his collectors ; but in what manner it came into the 
hands of the lessee, there was no evidence. On this proof the 
Chief Justice rejected the schedule. 

» Brett V. Beales, 1 Moody & M. 419. 

Q 
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Buttipon the third trialya person who was a clerk in the town- 
clerk's office when Edwards was lessee, proved that he made, in 
that office, from that which purported to be an ancient schedule, 
the copies which were given by Edwards to the collectors, by 
which they collected the tolls. The learned Judge upon this 
evidence admitted the schedule. The difference between that 
and the previous trial was, that the proof on the former occa- 
sion was only that the collector received the papers from Ed- 
wards, and that, on being recently compared, they were found 
to correspond with the parchment at the town-clerk's : there 
was no proof how they came to Edwards. It now stood thus : 
that in 1814 the copies were made in the town-clerk's o£Bce, 
and delivered to the lessee, who delivered them to his collec- 
tors, and they collected the tolls by them. 

At the same trial, for the purpose of proving that repairs 
were done by the coporation to certain bridges in the town, 
the plaintiff offered in evidence the receipts of deceased per- 
sons, given to the corporation upon the payment of their bills 
for such repairs. The earliest of them was in 1734, and they 
were produced by the town clerk from the muniment-room of 
the corporation. The plaintiff cited the cases where the entries 
in a deceased steward's books, by which he debits himself with 
the receipt of money, have been held to be admissible on the 
ground that he would not have made the entry, which was 
against his interest, unless he had actually received the money. 
On the other side it was observed that those entries were ad- 
mitted on the principle that the steward thereby made himself 
accountable to his master for the money ; but these receipts 
made the persons giving them accountable to nobody. 'The 
Chief Justice was of opinion that the evidence was inadmissi- 
ble : the receipts were offered for the purpose of proving both 
that the repairs had been made by the corporation, and that the 
money was paid for them ; for which he thought that they 
were not receivable. ^ 

The books of a corporation cannot be admitted in any case 

* See Outram v. Morewood, 5 T. R. 121. Doe, d. Gallop, v. Vowles, 1 
Moody and Robinson, 261* 
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unless they are shewn to have been regularly kept by the 
proper officer of the corporation, or unless some satisfactory 
reason is given for their not being so. In the King v. Mother- 
sell, ^ which was a proceeding by quo warranto, the Court said , 
corporation books are generally allowed to be given in evidence 
wheu they have been publicly kept as such, and the entries 
made by the proper officer ; not but that entries made by other 
persons may be good if the town clerk be sick or refuses to 
attend, but then that must be made to appear. Whoever 
produces a book must establish it before he delivers it in. The 
Court often make people, when they produce deeds, give an 
account where they have been kept, and how they came by 
them. 

It may be added that in an action by a corporation against 
one who is a member of the corporation, the defendant has a 
right to inspect the books of the corporation ; but where the 
defendant is a stranger, he has no such right' 

4. — Of Private Acts of Parliament. 

An act of Parliament, private in its nature, is not made ad- 
missible in evidence against a stranger, by the usual clause de- 
claring that "it shall be deemed and taken to be a public act, 
and shall be judicially taken notice of as such by all 
judges, justices, and others, without being specially pleaded." 
Thid was decided in Brett v. Beales. ' 

The act proposed to be given in evidence was entitled " An 
act for making and maintaining a navigable canal from B. S. 
in the county of Hertford, to join the river Cam, at C.H. in 
the county of Cambridge," &c. The clause which the plaintiff 
wished to read, recited that the corporation of Cambridge were 
entitled to certain tolls, and that those tolls would probably be 

» 1 Stra. 93. 

• The Mayor of Southampton v. Graves, 8 T. R. 590 ; overruling several 
prior cases. See also Hodges v. Atkis, 8 Wils. 396. 

* 1 Moody & M. 421. 
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diminished by the establishment of the proposed navigation; 
and then provided a mode of compensation to the corporation 
for any injury they might sustain in the diminution of their 
tolls. The act also empowered the navigation company to 
take certain tonnage duties on all goods carried on the canal, 
and to recover them by action or distress. — The last clause of 
the act was in the words quoted above. 
The contemplated canal was never made. 
Upon the defendant objecting to this act being received in 
evidence, the Chief Justice observed that the point was quite 
new and of great importance, as it applied to so large a class 
of statutes : he would therefore consult with the other judges 
upon it, and give his opinion on the following day. According- 
ly the next morning (the cause not having been finished on 
the first day,) his lordship observed, " Two grounds have 
been laid for the admission of the act in evidence ; the one, 
that the concluding clause renders it admissible as a public 
act ; the other, that even independently of that clause, it is so 
from its nature. The answer given to the first was, that the 
clause only applied to the forms of pleading, and did not vary 
the general nature and operation of the act. I was inclined to 
that opinion at the time, and my learned brothers agree with 
me in that impression. We also think that the second 
ground fails. It is said that the act gives a power of levying 
a toll on all the king's subjects, and therefore that it is a public 
act; but the power given is not so extensive ; it is only to 
levy toll on such as shall think fit to use the navigation. The 
ground therefore on which it is said that the act is public, and 
the evidence admissible, fails ; and I cannot receive it." 

When the plaintiff afterwards moved for a new trial, on the 
ground (amongst others) of the rejection of the corporation 
books, no point was made of the rejection of this act of 
Parliament. 

Chief Baron Gilbert, speaking of the difference between 
public and private acts, observes ^ that those which relate to 

> Gilb. Ev. 39. 
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the kingdom at large are called general acts ; those which re- 
late only to particular classes of men, or to certain individuals, 
are called private acts. Laws which concern the king, or all 
lords of manors^ or all officers in general^ or all spiritual persons, 
or all traders, are public laws ; but such as relate to the nobility 
only, or to spiritual lords, or to particular trades, are private 
acts. 

5. — Of Contemporary Usage to Explain Ancient Charters, S^c. 

It frequently happens that the language in ancient Char- 
tersy &c.y which are constantly given in evidence in actions 
relating to tolls, has become obscure from its antiquity, orthe 
construction is doubtful: and in such cases the constant and 
immemorial usage under the instrument may be resorted to 
for the purpose of explanation, though it cannot be admitted 
to controul or contradict the express provisions of th& instru- 
ment^ Thus, in a case which has been considered in an earlier 
part of this work,^ it appeared that King Edward the 3rd by 
charter exempted the ** Burgesses'* of Tewkesbury from all 
toll, &c. ; and on a question arising as to whether the ex- 
emption extended to the burgage tenants of that town, or 
was confined to those persons who were freemen of the corpo- 
ration, evidence that no persons except the freemen had, in 
fact, been exempt as far back as the memory of living wit- 
nesses went, and that the burgage-tenants had always paid 
toll, was admitted for the purpose of explaining the meaning 
of' the word burgesses. 

Mr. Phillipps, in his book on evidence, says^ that the uni- 
form course of modern authorities fully establishes the rule, 
that, however general the words of ancient grants may be, they 
are to be construed by evidence of the manner in which the 
thing has been always possessed and used. And modern 

* See the Mayor of Truro v. Reynalds, 8 Bing. 275, and the cases there 

cited. 

2 The Bailiffs of Tewkesbury v. Bricknell, 2 Taunt. 120. Ante, 94. 

' 1 Phill. on £vid. 541. See Hex v. Osborne, 4 East, 327. Weld r. 
Hornby, 7 East, 195. 
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usage of forty years' duration, is evidence not only for that 
period, but evidence from which it may be presumed that the 
same course was pursued in earlier times, if nothing is shewn 
to the contrary.^ 

0. — Of the Competency of Witnesses in Toll Causes. 

First. — Of the Evidence of Members of a Corporation in 
Support of a claim by the Corporation. 

There is no doubt that wherever a member of a corporate 
body can derive any personal advantage from the verdict, he 
is an incompetent witness to support it. Thus, upon an issue 
whether the election of common-councilmen in a borough was 
not confined to persons of a particular description, — it was 
held that one who fell within that description was not a com- 
petent witness in support of the affirmative, since the limitation 
enhanced the value of his own situation.^ 

And a freeman of a corporation is not competent to sup- 
port a corporate title to rent, where the rent is reserved to the 
use of the corporation.^ This was an action of trespass, and a 
justification under a right of common ; the replication alleged 
an approvement under the statute of Merton : and the issue 
was, whether sufficient common was left. It appeared that 
the plaintiff claimed the close under the corporation of King- 
ston- upon-Thames, who being lords of the manor had enclosed 
it out of waste land in which the defendant and others had a 
right of common, and a rent was reserved from the plaintiff to 
the corporation. In support of the issue, the plaintiff called 
certain freemen of the corpomtion, but the learned Judge was 
of opinion that they were not competent witnesses, and re- 
jected their testimony : and the Court were of the same opi- 
nion. The rent, they said, was reserved for the use of the cor- 
poration, and therefore the objection must prevail, however 
small the interest may be in reality. 

* Per Richardson, J. Chad v. Tilsed, 2 Brod. & Bing. 409. 
^ Stevenson v. Nevinson, 2 Lord Raym. 1353. 
5 Burton v. Hinde, 5 T. R. 174. 
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So^ on a trial at bar/ in which the issue was on the right of 
the Corporation of London to a certain toll on the importation 
of wines, several freemen of the City were offered as witnesses 
in support of the right. Three of the Judges held them to be 
incompetent witnesses, but the fourth Judge thought their evi- 
dence receivable. The evidence was therefore rejected, and a 
bill of exceptions was tendered, but the verdict being in favour 
of the claim, it became unnecessary to proceed with it. 

In an action^ where the question was, whether a bond for 
400/. was intended for the benefit of a corporation or of the 
defendant, the evidence of members of the corporation was 
rejected. 

It was decided in Rex v. the Governors of the Poor of St. 
Mary Magdalene,* that the defendants, — who were appointed 
by an act of parliament governors and directors of the poor 
of a parish, and made liable, upon an appeal against a rate 
made by them, to costs, in case the sessions should award any 
to the appellant, — could not be witnesses on such appeal, 
though in truth they were only trustees, and were entitled to 
be reimbursed such costs out of the parochial funds ; for they 
were parties to the cause, and liable to the costs in the first 
instance. 

Upon a quo warranto against the corporation^ for taking a 
duty on coals brought to London, the defendants prescribed 
for the duty, and the issue was upon the prescription. It ap- 
peared that the Lord Mayor and Sheriffs took the toll for the 
benefit of the whole corporation. The defendants produced 
several freemen, who were members of the corporation, as wit- 
nesses, to prove the prescription; and their evidence was ad- 
mitted. 

An action for work and labour was brought against the Go- 



> The Case of the City of London, 1 Ventr. 351. 

• The Corporation of Sutton Coldfield v. Wilson, 1 Vern. 254. 
» 3 East, 7. See 54 Geo. 3, c. 170. s. 9. 

* Rex V. The Mayor, &c. of London, 2 Lev. 231. See Bull. N. P. 290, 
where this case is qtutried, , 
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vernors of the Foundling Hospital,^ in which the defence was 
that the work was so badly done, that the defendants derived 
no benefit from it. For the purpose of proving the defence, 
several governors of the Hospital were called, and Lord Kenyon, 
C. J. admitted their evidence. The defendants, his Lordship 
observed, were sued in their corporate and not in their natural 
and individual capacities. This case was different from the case 
of a mayor and citizens ; because, though sued in their corporate 
name, they might still have a great interest in the event of the 
cause ; but these defendants had notthe least personal interest ; 
they were mere trustees of a public charity. 

It may be observed, that if the party proposed as a witness 
be interested, the magnitude of the interest is not material; 
the objection must prevail, however minute the interest may 
be.* The reason is sufficiently obvious ; a plain and simple 
rule of law is absolutely necessary, and if a small degree of 
interest did not disqualify the witness, it would be impossible 
to draw a practical line of distinction. 

Where a member of a corporation is interested, the usual 
mode of removing the objection is by disfranchisement ; but it 
is sufficient if he release his right to the corporation.' 

Secondly. — Of Witnesses Admissible from Necessity, 
though Interested. 

In some instances the law admits the testimony of persons 
interested, from the extreme necessity of the case. Such a 
necessity arises from the particular nature of the subject of en- 
quiry, which renders it exceedingly improbable that any person 
who is not interested should possess any knowledge of the 
facts, — whether that improbability arises from the confined na- 
ture of the transaction, which makes it likely that no one is 
privy to it except the interested witness; or from the generali- 
ty of the interest, which is equally likely to affect all other 

* Wellerv.The Governors of the Foundling Hospital, Peake's N. P. C. 
153. 

» Burton v. Hinde, 5 T. R. 174. See 2 Veni. 317. 

'^ 2 Slarkieon Evid.427. Enfield v. Hill, Sir T.Jones, 116. 2 Lev. 236. 
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witnesses. But it is to be observed that this necessity must 
result, not from the accidental failure of evidence in a parti- 
cular and isolated case, — for it would be highly impolitic to 
sacrifice a general rule in order to alleviate a particular hard- 
ship ; but it must be general in its nature, embracing a large 
and definite class of cases, and it must arise in the usual and 
natural course of human affairs.^ 

This is the general principle with respect to the admission of 
the testimony of an interested witness on the ground of neces- 
sity ; and a reference to the two most recent cases upon the 
subject will be sufficient to shew in what manner the principle 
is acted upon in our courts. The first of them. Lord Falmouth v. 
George, may perhaps be considered as having been overruled 
by Lancum v. Lovell ; but as the Court in the latter case pointed 
out a distinction between the two cases, on which it perhaps 
might be possible to support the decision in the former, it is 
right to state briefly what the question and decision were. 

It was an action ^ in which the plaintiff sought to establish 
a claim by custom to the second best fish out of every boat- 
load of fish landed in Senan Cove in Cornwall. It was pro- 
posed on the part of the defendant, to examine as a witness, to 
disprove the custom, a person who admitted that he was then 
a fisherman frequenting Senan Cove. The learned Judge who 
tried the cause thought that he was not a competent witness, 
and rejected his testimony. And the Court of Common Pleas 
were of opinion that the evidence was properly rejected, on 
the ground of his having a direct ititerest in disproving the 
right claimed by the plaintifi'. Although, the Court observed, 
the declaration did not set out the custom, yet as the plaintiff* 
claimed his right upon a custom, and the defence consisted in 
a denial of it, the judgment in the case, with evidence shewing 
that the question at the trial was whether there was a custom 
or not, would be admissible, should an action be brought 
against the witness for landing fish in Senan Cove without 

» 2 Starkie on Evid. 753. 

' Lord Falmouth v. George, 5 Biiig.286. Ante, 223. See Lord Falmouth 
V. Penrose, 6 B. & C. 385. Ante, 218. 
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paying the toll. lie had, therefore, a direct and immediate 
interest to obtain a verdict for the defendant. 

This subject has recently undergone the most ample dis- 
cussiouy and been decided in the Court of Exchequer Chamber 
by fourteen of the Judges^ in the case of Lancum v. Lovell.^ 
It was an action of assumpsit for toll traverse, brought by the 
lessee of the Corporation of Northampton. At the trial, the 
defendant called several witnesses to prove that they had used 
the way in question (which was a public road passing through 
the borough of N.) without payment of any toll ; in some cases 
when no demand had been made, in other cases where toll had 
been demanded and refused. It was objected by the plaintiff 
that these witnesses were incompetent, inasmuch as the verdict 
in this action might be given in evidence against them if an 
action should be brought against them for the toll ; and he 
cited the case of Lord Falmouth v. George, upon the autho- 
rity of which the objection was allowed, and the testimony re- 
jected, but leave was reserved to the defendant to move. 

The Court of Common Pleas afterwards requested that the 
question might be argued before all the Judges, which was ac- 
cordingly done. For the plaintiff, the objection relied on at 
the trial was renewed, and several cases were cited in support 
of it. For the defendant, it was argued that claims against 
the public might be divided into two classes : 1st, those which 
affect a portion of the public, as the inhabitants of a manor, 
parish, or township, or persons of a particular vocation ; 2ndly, 
those which affect all the king's subjects. In the first class, 
the testimony of interested witne^es was excluded by common 
law, because it is possible to procure other and less excep- 
tionable testimony : but in claims which faU under the second 
class witnesses are admitted, notwithstanding their interest, 
from the impossibility of procuring other testimony. That 
distinction reconciles all the cases. To receive the evidence 
of those only who paid the toll, would be to receive evidence 
only on one side. 

* 9 Bing. 465. 
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After considering the case, the Court were of opinion that 
the witnesses were competent^ and the evidence admissible. 
In the course of their judgment, the Court observed that 
there could be no doubt that this was a matter in which every 
subject of the king had an interest; and if any one man, be- 
cause he has passed that way unmolested or resisting, and 
therefore having an interest, were rejected, every individual in 
the kingdom was equally exceptionable. The Court and the 
other Judges therefore wished' this case to be placed upon this 
broad ground, — that this is a public right in which all man* 
kind are interested ; and if such an objection to witnesses were 
allowed to prevail, a man would have only to set up a toll or 
any other claim as against all the world, and no man who 
had used the way could be called to controvert or contradict 
the claim, although he had uniformly resisted the yielding to 
such a demand. It is of course, therefore, as it seems to us, 
that such witnesses of necessity must be admissible. After 
noticing the cases which had been cited, the Court thus con- 
cluded : The result of the whole is, therefore, that we are of 
opinion that the right claimed is a public right, in which all 
the king's subjects are interested ; and that consequently the 
right on the one hand, and the resistance on the other, can 
only be substantiated or resisted by the subjects of the king, 
who are all equally interested; and therefore the rule for the 
new trial must be made absolute. 

In arguing this case, the counsel for the defendant observed 
that the claim in the action of Lord Falmouth v. George 
might be ranged within the class of claims which affect only 
a portion of the public. And the Couit said, that whether it 
would be possible to support the decision in that case by sup- 
posing that it savoured more of a private than of a public right, it 
was not worth while to discuss ; because in the case then 
under consideration there could be no doubt that it was a 
matter in which every subject of the king had an interest. 

7 . — Miscellaneous. 
The alterations in the mode of proving and rebutting a pre- 
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scriptive title to tolls. Sec, which are made by Lord Tenterden's 
act for shortening the time of prescription in certain cases, 
have been already shewn.^ The act has not been the law of 
the land long enough to allow many questions to arise upon 
it, but it would not be difficult to point out several parts of 
it which seem calculated to raise questions of great import- 
ance. 

It has been seen that the question whether a toll be reason- 
tible or not, is one of law, and not of fact. The Jury are to 
find what toll has been in fact paid, but whether the toll so 
paid be reasonable, is for the court.' When a toll has been 
in fact received for a long time, the onus of shewing that it is 
unreasonable is thrown upon the party resisting it.^ And long 
usage and acquiescence in one uniform payment for toll, is 
cogent evidence of its reasonableness.^ 

A claim for toll, to be taken in spede, on goods sold in a mar'- 
ket, is supported by evidence of aright to toll for goods brought 
into the market and sold, — without shewing any right to toll 
on goods sold in the market without being brought there : that 
is, without shewing a right to toll on a sale in the market by 
sample.^ The expression " sale in a market" imports that the 
goods are brought into the market and are ready to be deli- 
vered to the purchaser.^ 

» Ante, 28. 2 &3 Wm.4. c.71. 

« Holt*s N. P. C. 647. 2 B. Moo. 102. 2 Inst. 222. 

« Wright V. Brewster, K. B. Nov. 5, 1832. Ante, 62. 

* Card V. Callard, 6 M. & S. 69. 

* Moseley v. Pierson, 4 T. R. 104. Ante, 64. 
« Per Lord Kenyon, C. J. 4 T. R. 107. 



INDEX. 



ACTION : 

For injury to Market ; 

against purchaser of com by sample, page 65. 

seller of corn by sample, 71. 
for evading toll by selling near to but out of the limits of the market, 77, 

when this action does not lie, 78. 
for hindering person from bringing his goods to market, 83. 
for erecting a new market, 55. 84. 

does not lie after 20 years' acquiescence, id. 
lies for anything injurious to the right of a market, 73. 
for electing a stall in the market, 86. 
does not lie for placing goods in market for sale, 85. 
for market toll, does not He, unless the goods are brought into and sold in the 

market, 68. 74. 76. 
for stallage, 86. 217. 
for toll, 217. 
for erecting new ferry near ancient one, 109. 

no defence to shew that plaintiff has neglected his ferry, 110. 
or taken too large a toll, id. 
does not lie against owner of ferry for not boat, &c., without tpecia 

damage, 108. 
lies against ferryman for taking excessive toll, 109. 
ADDITIONAL TOLLS : See Turnpike Tolls, 
AGRICULTURAL PRODUCE : 

Waggons, &c. carrying, exempt from turnpike toll, 165. 
ANCIENT CHARTERS, &c.: See Evidence, 
ANCIENT DEMESNE : See Exemption from Tolls. 
ANCIENT SCHEDULE OF TOLLS, 225. 
ASSAULTING TOLL COLLECTOR, 148. 
AMOUNT OF TOLL : 

Need not be expressed in grant of a fair or market. 50. 53. 58. 

the grantee is entitled to a reasonable toll, 59. 
whether reasonable or not, is a question for the court, 57. 61. 
long payment of the same amount is evidence of reasonableness, 61. 63. 
it lies on the party resisting, to shew that the amount receivedis unreasonable, 
63. 128. 
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AMOUNT OF TOLLS— «mlinu«d. 
for wharfage, dockage, &c. ; 

general rule, 123. 130. 

by act of parliament, 123. 126. 

by prescription, 123. 128. 
variation in amount received, 56. 62. 
in auessment to poor*s rate, 211. 

BAGGAGE WAGGONS : 

Exempt from turnpike toll, 169. 
BRIDGE : 

Toll for passing over, 18. 32. 

repairing, not sufficient consideration for toll thorough, 14. 

waggons, &c. carrying materials for repair of, exempt from turnpike tolls, 162. 

rateabilityoftollsof, 190. 203. 

CANAL ACTS : 

Construction of, 102. 
CANAL TOLLS: 101. 

Rateability of, 191. 205. 207, 208. 

alteration of law respecting, 205, 206, 207. 

formerly rateable only in parish where voyage terminated, though extend- 
ing through several parishes, 205. 
now rateable in every parish through which the canal passes, 207, 208. 
principle of rating, id. 
amount at which they are rateable, 209. 
partial exemption of from rate, 211. 
C ATTLE : 

Going to water, pasture, &c. exempt from turnpike toll, 166. 
CHARTER : 

Evidence of usage to explain, 95. 229. 
CHURCH OR CHAPEL, &c.: 

Persons going to or returning from, exempt from turnpike toll, 167. 
CLERK TO TRUSTEES OF TURNPIKE ROADS : 
Contracts signed by, valid, though not under seal, 141. 
all must join in executing contract, 142. 
trustees may sue and be sued in name of, 141. 
COLLECTOR OF TURNPIKE TOLLS : 
Trustees may appoint, 141. 143. 
death, neglect, &c. of, 144. 
lessee may appoint, id. 

responsible in same manner as if appointed by trustees, id. 
to put up table of tolls and his name, 144. 146. 
penalty for omitting, 144. 146. 

for refusing to tell his name, 147. 
for detaining or abusing traveller, id. 
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COLLECTOR OF TURNPIKE TOLLS— continued, 
to give a ticket to persons paying toll, 144. 
may distrain for toll, 145. 
may weigh waggons, &c., 153. 

penalty for omitting, id. 
may examine wheels, &c. 147* 

penalty for omitting, id. 
taking greater or less toll than he is entitled to, id. 
obstructing or assaulting, 148. 
COMPETENCY OF WITNESS : See Evidence. 
COMPOUNDING FOR TURNPIKE TOLLS, 186. 
CONTEMPORARY USAGE : See Evidence. 
CORPORATION BOOKS : See Evidence. 
CONSIDERATION FOR TOLL THOROUGH : 

Must move towards the person charged, 3. 6. 8. 10. 14. 
repair of biidge not sufficient, 14. 

of some streets not sufficient for toll over the whole town, 8. 10. 12. 14. 
of market-house, pound, &c., not sufficient, 12. 
when toll thorough may be supported without proof of present consideration^ 
33. 37. 
CRANAGE, 122. 
CREDITOR : See Turnpike TolU. 
CURATE : 

Exempt from turnpike toll, when, 168. 

DISSENTERS: 

Exempt from toll in going to or returning from their usual place of worship, 167. 
DISTRESS : 

For port dues ; 

may be on the ship or tackle, 119. 216. 

on the master, though he is nut the exporter, id. 
for turnpike tolls, 145. 

may be sold, id. 
incident to every toll, 216. 
cannot be sold, 217. 
DOCK DUES : (See London Dock Company, — Liverpool Dock Company, — West 

India Dock Company.) 
BystatutCy 129. 

when not restricted by statute, must be reasonable, id. 
DOOMSDAY BOOK, 89. 
DOUBLE TOLLS : See Turnpike Tolls. 

EJECTMENT : 

May be maintained by one mortgagee of turnpike tolls, in his own name, 185. 
but tolls consequently received, to be applied to the benefit of all the 
mortgagees, id. 
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EVIDENCE IN ACTIONS RELATING TO TOLLS : 
Hearsay ; 

when admissible, 220. 

particular fact cannot be proved by, 221. 

is weak evidence, id. 

ancient award between other parties, id. 
Former verdicts, 222. 
Corporation Books, S^c. 

when admissible, 223. 

ancient receipts, 225. 

must be shewn to have been kept by proper officer, 226. 
Private act of parliament ; 

not made evidence against a stranger, by clause declaring it a public act, 
227. 
Contemporary usage, to explain charters, 95. 229. 
Competency of witnesses ; 

members of corporation, when incompetent, 230. 

how objection removed, 232. 

wtinesses from necessity, though interested, id. 
Miscellaneous, 235. 
EXEMPTION FROM TOLLS: (See Turnpike Tolls,) 
Tenants in ancient demesne, 89. 

what constitutes ancient demesne, 90. 

to whom the privilege extends, id. 

to what articles it extends, 91. 

are free of toll throughout the realm, 90. 
of pontage, &c. 91. 

not lost by non-claim, id. 

remedy, if toll is demanded of, 99. 
by prescription, 93. 
by grant, 93. 

freemen of London, 93. 128. 

inhabitants of Truro not exempt from tolls taken there, 97. 
burgage tenants of Tewkesbury not exempt from tolls in the market at T., 94. 
from turnpike tolls : See Turnpike Tolls. 
from ferry tolls, 107. 

of ships employed in the service of the crown, 121. 
of lands, &c. taken for canals, from poor*s rate, 21 1 : See Canal Tolls. 

FAIR : (See Market.) 
What constitutes,44. 
duties payable in» id. 
in what place the owner may hold it, 46. 
how acquired, 50. 
toll is not incident to, 52. 54. 

must be expressly granted, 52. 

amount of, need not be expressed in grant, 50. 53. 58. 
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FAIR — Toll — continued. 

grantee entitled to reasonable toll, when grant does not specify the 

amount, 59. 
what is a reasonable toll, 61. 
long payment is evidence of reasonableness, 61. 63. 
reasonableness is a question for the court, 57. 62. 
party resisting must shew it is unreasonable, 63. 
variation in amount of, 56. 62. 
FERRY : 

Definition of, 106. 

cannot be erected without royal license, id. 

may exist by prescription, id. 

owner of, has a right to toll, id. 

need not have any properly in the soil of shore, 107. 

must keep a boat, &c., id. 

cannot erect bridge instead of keeping boat, 108* 

may be indicted for neglect of, 107. 

no action lies against for not keeping boat, without special damage, 108. 

action lies against, for taking excessive toll, &c., 109. 

action by, for erecting new ferry, id. 

no defence, to shew that plaintiff has neglected his ferry, 1 10. 
or taken too large a toll, id. 
tolls of, cannot be leased by parol. 111. 
exemption from, 107. 
rateability of, 188. 190. 
FRAUD: (See iflction.) 

In evading fair or market toll, 77. 

in selling out of the limits of the fair or market, 77. 81, 82. 
buying or selling by sample, 65. 71. 
evading turnpike tolls, 146. 152. 

claiming or taking benefit of exemption fiom toll, when not entitled to, 148. 
161. 
FUNERALS : 

Persons attending, when exempt from turnpike toll, 168. 

GAS COMPANY : 

Rateability of, 203. 214. 
GENERAL TURNPIKE ACTS : (See Turnpike Tolls.) 

Statutes now in force, 138. 

powers of 3 Geo. 4. c. 126. and 4 Geo. 4. c. 95., extended to all local acts, 
except, &c. id. 

do not take away, or lessen any exemption granted by local act, 160. 

do not authorize the taking toll for lime, 164. 
GRANT : See ^igemj^tUmfrom TolU., —Market. 

HARBOUR DUES, Ul. \20. 

HEARSAY: See Evidence. 

HIGHWAY : See River^—Toll Thorough, —Toll Traverse,^Tumpike Tolls. 

R 
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HORSES: (See Turnpike 7011$.") 

Employed in husbandry, or going to b^ shod, watered, &c. exempt from 

toU, 165. 
of officers on march, or duty, &c., exempt, 169. 
of yeomanry cavalry, &c., exempt, when, id. 
conveying persons to county elections, exempt, 170. 
affixed to waggon, &c., and not drawing, toll on, 156. 

INHABITANT : 

Means resident, for the purpose of rating, 188. 

LEASE OF TURNPIKE TOLLS : (See Turnpike ToLU.) 

Not to be for more than three years, 141 . 

contract valid, though not by deed, when, id. 

void on non-payment of rent, &c. 143. 

when void, justice may remove lessee and put trustees into possession, id. 

voidable by the trustees, if too great or too small a toll be taken, 147. 
LIGHT-HOUSE TOLLS : (See Rateability of Tolls.) 

Exemption from, of vessels employed in service of the crown, 122. 

not rateable, 194. 203. 
LIME : (See Turnpike TolU.) 

The 3 Geo. 4. c. 126. does not authorize taking toll for, 164. 

toll may be taken for, if authorized by local act, 165. 

exemptions of from toll, granted by local acts, are not taken away by 3 Geo. 4. 
c. 126. s. 32., 164. 
LIVERPOOL DOCK COMPANY . 

Construction of statutes relating to, 135. 

when vessel liable to only one duty, 135, 136. 

when liable to a second duty, 136. 

what constitutes ** the same voyage out and home/' 137. 

from what port entitled to charge duty, id. 
LONDON : 

Exemption of resident freemen of, from toll, 93. 128. 

custom in, as to mooring barges at wharfs, 126. 
LONDON DOCK COMPANY : 

To what rate of duty they are entitled, 129. 

must receive wines on a reasonable duty being tendered, id. 

MAIL COACHES : 

Exempt from turnpike tolls, 169. 
MANOR : 

Toll on goods landed within, 21. 31. 
MANURE : 

Waggons, &c., employed in carrying, exempt from turnpike toll, 164. 

except where they are specially made subject to toll in local act, id. 
driver of waggon going empty to fetch, is to pay the toll, which is to be repaid 
on his returning so laden, 165. 
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MARKET : (See Market Tolls, — Stallage and Pickage.) 
What constitutes, 44. 
duties payable in, id. 
ID what place the owner may hold it, 46. 

place of holding it may be changed, id. 
the whole town where held, is not, 48, 50. 
how acquired, 50. 
toll is not incident to, 52, 54. 

must be expressly granted, eo nomine, 52. 

does not pass under general words, as profits, free customs, &c., 52. 
54. 61. 
but amount need not be specified, 50. 53. 58. 
case of Covent Garden Market, 55. 57, 58. 
grantee entitled to reasonable toll, when amount not specified, 59. 
what is a reasonable toll, 61. 

long payment evidence of, 61. 63. 
reasonableness is a question for the court, 57. 62. 
party resisting must shew it is unreasonable, 63. 
variation in amount of, 56. 62. 
of Sales in : 

by sample, 63. 

when action lies for buying or selling by sample, 65. 69. 71. 
no toll due on, 68. 74. 76. 
evading toll by selling out of the limits of, 77. 82. 

when action lies for, and when not, 78. 82. 
action lies for anything done to the injury of, 73. 

for hindering person from bringing his goods to, 83. 
for erecting new market near to, 55. 84. 
for erecting a stall in, 86. 
does not lie for placing goods in for sale, 85. 
all persons have a right to go to, 86. 

goods laid in for sale, cannot be distrained damage feasant, 87. 
owner of, may have a right to prevent sales in private houses, 82. 
MARKET TOLLS: (See Exemption, — Market, -^ Stallage and Fickage,) 
Division of the subject, 43. 

payable only on sale of things brought into the Market, 48. 64. 74, 75. 
not payable before the sale, 45. 

unless by custom, id. 
at common law, payable by the buyer, id. 

may by custom be payable by seller, 11. 45. 
not incident to a market, 52. 54. 
must be expressly granted, id. 
amount need not be expressed in grant, 50. 53. 58. 
variation in amount of, 56. 62. 
what are reasonable, 61. 
evading by selling near to, 77. 

when action lies for, when not, 78. 81. 

b2 
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MARKET TOLLS — conttnued. 

when Dot rateable, 197. 

exemption from, — see Exemption from TolU. 
MATERIALS : 

For repair of road, highway, or bridge, exempt from turnpike toll, 162. 
MORTGAGING TURNPIKE TOLLS : See TurnpUct Tolts. 

NAVIGABLE RIVER: See Uiver. 
NOTICE : 

Of meeting to let turnpike tolls, 140. 

to reduce or advance tolls, 158. 
action, 175. 

OCCUPATION OF LANDS AND TOLLS: 

What sufficient in order to render person rateable, 191. 
OFFICER : 

On march or daty, &c., exempt from turnpike UA), 169. 
OVERWEIGHT : (See Turnpike TolU) 

Additional tolk for, 149. 

PENALTY : (See Turvpihe TolU.) 

For evading or attempting to evade tampike toUi or overweight, 146. 152. 
refusing to allow wheels of waggon, &c. to be measuredy 153. 
driving away to avoid measurement of wheels, 147. 
fraudulently claiming or taking the benefit of any exemptioii from toll, 

148. 152. 161. 
resisting or assaulting toll collector, 148. 
hindering or rescuing distress, id. 
On Collector of Turnpike Tolls ; 

collector appointed by lessee liable to same penalties as if appointed by 

trustees, 144. 
for not having his name painted on toll house, 146. 

refusing to permit person paying toll, to read his name, 147. 

refusing to tell his name to person paying toll, 147. 

giving a false name, id. 

refusing or omitting to give a ticket to persons paying toll, 147. 163. 

refusing to return toll received, on waggon, &c. returning laden with 

manure or road materials, 163. 
unnecessarily detaining traveller, 147. 
abusing traveller, id. 

not measuring wheels of waggon, &c., being required, 147. 164. 
not weighing waggon, &c., 153. 
taking greater or less toll than he ought to take, 146. , 
demanding and taking toll of person who is exempt, and daims his 
exemption, 146. 
On Mortgagee of turnpike tolls, for not accounting to trustees, 184. 

for continuing in possession and receiving toils after be has received 
his mortgage*money, &c., id. 
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PICKAGE : See StalUgt and Piekage. 
POOR'S RATE ; See RateabiUty ef Tolls. 
PORTS : (See Wharfage.) 

Nature of. 111. 114. 

extent of, 112. 

how created, 114. 

title to, 115. 

rigfatftof theownerof, 116. 

iDcident to the ownership of, 117. 
by prescription, id. 
distress for port dues, 1 19. 
PORT TOLLS : See Pin-ts. 
POST HORSES: (See Turnpike Talk.) 

When liable or not to a second toll, 171. 

entitled to repass toll free nine hours after andnight, id. 
PRESCRIPTION : 

Meaning of, 27. 

act to shorten the time ef, id. 

statutable periods of, 28. 

no presumption to be made in laTOur of enjoyment for less than, 30. 
exclusion of time from the compBtatioQ of, id. 

proof of, 28. 31. 

how defeated, 29. 30. 

interruption of, 29* 

how pleaded, 30. 

for toll thorough, bad, 3. 

for toll traverse, good, 27. 

for port and port tolls, 24. 115. 117, 118. 

for wharfage, &c. 123. 126. 

fair or market may be acquired by, 50. 

exemption from toll by, 93. 107. 
PRIVATE ACT OF PARLIAMENT : See Emdenee. 

RATEABILITY OF TOLLS : 
In what cases rateMe : 

depends on 43 Eliz* c. 2. s. 1«, 187. 

person to be rated, must be an occupier or inhabitant, id. 188. 
general rule as to rating occupier, 187. 191. 
inhabitant, means resident, 188. 
tolls, per fe, not, 188, 189, 190. 

but where subject matter, ont of which they arise, is rateable, it may 
be rated for the improved value in conaeqnence of the tolls, 188. 
195, 196. 201. 203. 
non-resident occupiers of ferry, not rateable, 108. 
tolls of a bridge rateable, ' 190. 203. 
non-resident lessee of, not, 190. 
sluice tolls are, 191. 
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RATEABILITY Of TOLLS — In what cases: —continufd. 
canals, locks, &c.are, 191. 205. 207, 208. 
tolls of light- house are not rateable, 194. 
land covered with water, rateable for improved value, 195. 
gas-light companies for pipes, &c. id. 
occupier of toll and share of calamine, 196. 
stallage and pick age, 197. 

non-resident lessee of market-tolls, not incident to soil, not rateable, id. 
docks are, 197. 

what is a sufficient occupation of canals, &c. 191. 
tumpike-toUs are not, 198. 
There must he a beneficial occupation : 

tolls applicable to public purposes only, not rateable, 198. 
Of the parish in tchich tolls are rateable : 
water companies, 195, 201. 

reservoirs, pipes, &c. rateable where situate, though water sold else- 
where, 202. 
bridge rateable where situate, not where the tolls are received, 203. 
so of a sluice, 195. 204. 
so of a barge-way, towing-path, &c. 204. 
where ships, &c« are rateable, id. 
Canal tolls : 

formerly rateable only in parish where the voyage terminated, 205. 
now rateable in every parish through which the canal passes, id. 
principle of rating, 207, 208. 
Amount at which Tolls are rateable: 
general rule as to, 209. 

what outgoings to be deducted from gross profits, 211. 
when the property is rateable only as adjoining lands, and not for improved 
value, id. 
REASONABLE TOLL : (See Market.) 

When grantee of fair or market entitled to, 59. 
what is, 61. 

is a question for the court, 57. 62. 
jury are to say what is, in fact, payable, 57. 
onus of shewing that it is not, is on the party resisting, 63. 
London dock entitled only to, for warehousing wines, 130. 
RECEIPTS : See Evidence. 
RECTOR, &c. 

When exempt from turnpike toll, 168. 
REDUCING TURNPIKE TOLLS, 157. 
REMEDY FOR TOLLS : 
By distress, 216. 
by action, 217. 
REPUTATION : See Evidence. 
RIVER : 

Navigable river is a highway, 18. 
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RIVER — contintLed, 

what constitutes a navigable river, 18. 
may be changed by act of God, 19. 
how determined, id. 
is free to all at common law, id. 
prescription for toll on, bad, 20. 22. 

the public have no common-law right to use the banks of, 101. 
such a right may exist by prescription, id. 

SALE IN MARKETS : See Market. 
SAMPLE, SALE BY: See Market. 
SEA: 

Toll for passing along, 18. 
SHIPS : 

Employed in the service of the crown, exemption of from toll, 121. 

raleability of, 204. 
STAGE-COACH : See Turnpike Tolls. 

Liable to toll payable for carts, &c. laden with goods, 17. 

when liable to a second turnpike toll in the same day, 171. 
STALLAGE AND PICKAGE : 

Definition and nature of, 85. 

are incident to the soil, id. 

owner of market entitled to, id. 

trespass lies for erecting stall without payment of, 86. 

assumpsit lies for, 88. 

amount which is payable, 86. 89. 
STATUTE DUTY : 

Waggons, &c. employed on, are exempt from turnpike toll, 163. 
SURVEYOR OF TURNPIKE ROAD : 

Exempt from toll, when, 163. 

to make places for waggons, &c. to turn to be weighed, 154. 

may order waggons, &c. to be weighed, id. 

TEWKESBURY : 

Burgage tenants at, not exempt from toll in market there, 93. 
''TIME OUT OF MIND:" See Prescription. 
TOLL : See Particular Titles. 
TOLL THOROUGH : 
Definition of, 2. 

general nature and incidents of, d. 
cannot be prescribed for, 3. 8. 
for passing over a public street ; 

cannot be claimed without consideration, 3. 

consideration must move towards the person of whom the toll it 
claimed, 3. 6. 10. 16. 
must be co'-extensive with the claim, 10. 
repairing som^ streets not sufficient for toll over the whole town, 8. 16. 
repairing market-house, bridge, &c. not sufficient, 12. 14. 
claimant must repair the street, &c. in which he claims the toll, 9. 16. 
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TOLL THOROUGH — For passing over a public street :^€<mHn»0d. 

in what case it may be demanded without chewing a pfes^nt considera- 
tion, 33. 37. 
for passing along the sea or navigable rivers ; 
navigable river is a highgway, 18. 
what constitutes such a- river, id. 
cannot be demanded without consideration) 20. 22. 24. 
on stage-coaches carrying goods, 17. 

TOLL TRAVERSE : 
Definition of, 26. 
may be claimed by prescription, without consideration, 27. 

what is evidence of prescription, 28. 
when it may be demanded for passing over a highway, 33. 37» 

TRUSTEES : See Turnpike TolU. 

TURNPIKE ACTS (GENERAL) : 
Statutes now in force, 138. 
provisions of 3 Geo. 4. c. 126., and 4 Geo. 4. c. 95., exteikled to local acts, 

except, &c« id. 
do not take away or lessen any exemptions granted by local act, 160. 
do not authorize the taking toll for lime, 164. 

TURNPIKE TOLLS : (See ColUctor.^Lease of Turnpike ToM*,— Penolty.) 
General turnpike acts now in force, 138. 

provisions of 3 Geo. 4. c. 126*, and 4 Geo. 4. c. 95., are extenled to all pre- 
sent and future local acts, except, &c., id. 
Letting ; 

Trustees may let the tolls, though not empowered to do eo by their local 

acts, 140. 
notice of the time and place of letting to be given, id. 
to be put up at the clear sum produced in the preceding year, id. 
mode of receiving biddings, id. 
trustees may bid, 141. 

not to be let for more than three years at one time, id. 
may be let in one or more lots, id. 
if not let, trustees may accept a private tender for them, or appoint a col- 

lector, or fix a future day for letting them, id. 
trustees may hire tolls, &c. of adjoining trust in certain cases, 142. 
contract for, signed by trustees, or clerk, &c. valid, though not by deed, 
141. 
if two or more persons be appointed clerks, all must join in executing 
contract, 142. 
rent need not be paid in advance, 143. 
contract for made void : 

on non-payment of rent, &c. id. 

on non-performance of conditions, id. 

justice may in such case remove lessee from toll-house, &c. and put 

trustees into poisession, id. 
contract voidable in certain cases, 147 n. 
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ColUctiiig ; 

Trustees may appoint collector, 141. 143. 

on death, neglect, &c., of collector, any two trustees moy appoint another 

until next meeting, 144. 
lessee may appoint collector, id. 

lessee's collector liable to same penalties, &c. as collector appoint- 
ed by trustees, id. 
table of tolls to be put up at all the toll-gates, id. 
trustees to provide tickets, to be given to all persons paying toll, id. 
tolls to be collected every day, — day to commence and end at midnight, 145. 
two oxen considered as one horse, id. 
distress for toll, id. 

justice to settle disputes respecting, id. 
penalties for evading or attempting to evade payment, 146. 152. 
collectors to put up their names in front of toU^houses, 146. 
penalty for omitting to do so, id. 

for refusing to allow person to read name, 147. 
for refusing to tell name, id. 
unnecessarily detaining or for abusing traveller, id. 
on collector for taking greater or less toll than he ought, id. 
trustees, collectors, &c. may examine wheels, &c., 147. 159. 
penalty for improperly claiming or taking the benefit of any exemption, 
148. 152. 
for obstructing or assaulting collector, 148. 
Additional Tolls: 
for overweight ; 

table of weights allowed for single toll, 149. 

to what Tehicles they do not extend, id. 

weights allowed in London and within the bills of mortality, 150. 

do not extend to vehicles carrying straw, corn, manure, ^t, id. 

scale of additional tolls, 151. 

waggons, &c. conveying ordnance or other public stores, exempt 

from, id. 
exemption from toll does not extend to overweight , 152. 
only one penalty for overweight for same waggon and load on same 

day, id. 
penalty for unloading, &c. or doing any other act in order to evade, id. 
for fraudulently claiming or taking the benefit of exemption 
from, 148. 152. 
proof of exemption lies on the person claiming it, 152. 
trustees may erect engines for weighing waggons, &c. 153. 
waggons, &c. to be weighed, id. 

penalty on collector for not weighing, id. 

on driver for refusing to turn to have waggon weighed, 154. 
trustee, &c. may order waggon, &c. to return and be weighed, 153. 
surveyor to make places for waggon, &c. to turn, 154. 
S 
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trustees of roads within ten miles of London and Westminster may re- 

dace tolls for overweight, id. 
for wheels of less than certain breadths ; 

statute prohibiting the use of waggons with wheels of less breadth 
than three inches, repealed, id. 

waggons, &c. having wheels of less breadth than four inches and 
a-half, to pay one half more than the same description of vehicle 
with six-inch wheels, id. 

waggons, &c. with four inches and a-half but less than six inch 
wheels, to pay one fourth more toll than the same description 
of vehicle with six-inch wheels, 155. 

where the tolk directed by 13 Geo. 3. c. 84, to be taken for waggons, 
&c. with less than six-inch wheels, have not been taken pre- 
viously to Jan. 1, 1824, — and local act has provided no scale, 

— tolls to be payable according to the scale specified in p. 155. 
where local act does provide a scale adapted to the width of wheels, 

— and the 13 Geo. 3. c. 84 has not been acted upon, •— such 
scale to continue, 156. 

to what vehicles the provisions respecting the breadth of wheels do 

not apply, 156. 
trustees, &c. have power to measure and examine wheeb^ 147. 156. 
for carriages and horses affixed to waggons, &c., 156. 
for watering roads, id. 
double tolls, 157. 
lUducing and advancing ; 

trustees may reduce and afterwards advance turnpike tolls, 158. 

notice of meeting for this purpose, id. 

no reduction to be made without the consent of a certain portion of the 

creditors on the tolls, id. 
must be made proportionably, 158. 

reduced or advanced at all the gates equally, id. 
trustees may order a less toll to be taken for waggons, &c. having wheels 
rolling on flat surface, nails countersunk, &c., 159. 
trustees, &c. may measure and examine wheels, 147. 156. 159. 
Exemptions from ; 

general rules respecting, 160. 

exemption from toll does not extend to additional toll for overweight, id. 

general turnpike acts do not take away any exemptions granted by local 

act, id. 
penalty for fraudulently claiming or taking the benefit of, 161. 

on collector for taking toll of person exempt, and who claims his 
exemption, 146. 
to be construed liberally, 161. 

1. Horses, &c. attending or going to attend, &g. the King or Royal 
Family, 162. 
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2. Materials for roads, highways or bridges, 162. 

extends to waggons, &c. going empty to fetch, or returning empty, idH 
on waggon, &c. going empty, driver to pay the toll, which is to be 
repaid on returning so laden, id. 

3. Horses, &c. employed on statute duty, 163. 

4. Surveyor of road, id. 

5. Manure, &c. (except lime) or implements of husbandry, 164. 

exemptions in favour of lime in local acts, to continue, id. 

6. Agricultural produce, 165. 

7. Horses, &c. employed in husbandry, or going to be shod, watered, See* 

id. 
this extends to all cattle, at gates more than six miles from London, 
166. 

8. Persons going to or returning from church, chapel, &c. 167. 

does not extend to places of worship with five miles of London or 
Westminster, 168* 

9. Persons attending funerals, id. 

10. Rector, vicar, or curate, id. 

11. Horses, &c. conveying vagrants or prisoners, id. 

12. Mail coaches, &c. 169. 

13. Horses of officers or soldiers on march, &c. or conveying baggage, &c. 

id. 

14. Waggons, &c. conveying King's stores, &c. id. 

15. Yeomanry cavalry, &c. id. 

16. Persons going to or returning from county elections, 170. 

17. Horses, &c. only crossing the road, or not passing above 100 yards 

thereon, id. 

18. Post-horses, &c. 171. 

post-horses having passed through gate, and the toll having been paid, 
may repass toll free on same day, or before nine on the fol- 
lowing day, id. 

decisions on similar clauses in local acts, 172, &c. 

general rule as to payment of a second toll, or otherwise, 172. 

19. Horses (not dhiwing) paying, returning with a carriage, 180. 
Mortgaging ; 

trustees may borrow money on mortgage of the tolls, 181. 
form of mortgage, id. 
costs of mortgage, id. 
mortgage may be assigned, id. 
form of assignment, id. 

assignment to be produced to and entered by the clerk to trus- 
tees, id. 
mortgages, bonds, &c. to remain in force notwithstanding repeal or expira- 
tion of any act, 182. 
trustees may cancel mortgages aud execute others, id. 
may renew lost or destroyed mortgages, 183. 
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mortgagees in possession, to aocoant to trustees, 183. 
V penalty for neglecting, id. 

• tiastees, instead of paying off creditors rateably, may do so by lot, 184. 

on purchase of lands, trustees may pay off existing mortgage upon thein, id. 
mortgagee, keeping possession of tolls after he has received his mortgage- 
money, &c, to forfeit double sum and treble costs, id. 
ejectment may be maintained by one mortgagee, 185. 

but tolls consequently received, to be applied to the benefit of all, id. 
trustees not personally liable for mortgages, id. 
Compounding ; 

Trustees may compound for tolls for one year, 186. 
Are not rateable, 198. 

USAGK: 

Evidence of, to explain ancient charters, 6lc, 95. 229* 

VARIATION : 

In amount or toll, o6. (32. 
VERDICT . See Kiidence, 
VOYAGE : (iiee Lne.rpool Dock Companii.) 

What is " tiie same voyage out and home," 135. 

WAGGONS : Sec rurnpike Tolls. 
WEIGHING KNGIXKS: See rimipike Tolls. 
WEST INDIA DOCK COMPANY: 

Must deliver (roods from their warehouses, either for land or water carriage, for 

statutable compensation, 130. 
not to bear eitra expense occasioned by leaky state of vessel when she enters 
the docks, 135. 
WHARF : 

Custom in London as to mooring barges at, 126. 
WHARFAGE: 

Definition of, 122. 

compared to stallage, 123. • 

not due unless the goods are placed upon the wharf, 124. 
amount which may be taken ; 
general rule, 123. 130. 
by act of parliament, 123. 126. 
by prescription, 123. 128. 
WHEf!lLS : See Turnpike Tolls. 
WITNESS ; See Evidence. 

YEOMANRY CAVALRY, &c. : 

Exempt from turnpike toll, wiien, 169. 
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